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Court of Appeals of the District of Columbia. 


No. 3031. 

Lucy V. Sterrett, Appellant, 


Abner C. Shoemaker, Executor, etc., et al. i 


a Supreme Court of the District of Columbia. 

At Law. ’ No. 54875. j 

Lucy V. Sterrett, Plaintiff, 
vs. 

Louis P. Shoemaker and Elijah E. Knott, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

I 

1 Declaration. 

Filed July 20, 1912. j 

In the Supreme Court of the District of Columbia. 

i 

At Law. No. 54875. 

Lucy V. Sterrett, Plaintiff, 
vs. 

Louis P. Shoemaker and Elijah E. Knott, Defendants. 

The plaintiff, Lucy A’. Sterrett, sues the defendants, Louis P. Shoe¬ 
maker and Elijah E. Knott, for that, heretofore, to wit, on the (5th 

1—3081a 
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LUCY V. STERRETT VS. 


dav of Maw A. D. 1911, and a long time prior thereto, the Defendant, 
Shoemaker was the owner of a certain parcel of real estate and desired 
to sell the same, and did engage the services of Elijah E. Knott, a 
real estate broker, and one of the defendants herein, to sell said parcel 
of real estate: that to bring about a sale of said property, the said 
Elijah E. Knott, and the said Shoemaker engaged the services ot 
the plaintiff, also a licensed real estate broker, for the purpose ot 
securing a buver for the property aforesaid, and the said defendants 
a "reed to pav the plaintiff the usual commission charged for such 
services that’the plaintiff did furnish a buyer of said property in the 
person of one Fulton R. Gordon, who did purchase said tract ot real 
estate and paid therefor the sum of one hundred and sixty two thou¬ 
sand and live hundred dollars, (.$102,500.00), on the — day of 

After^said purchase bv said Gordon the plaintiff made a demand 
on the defendants for her commission which they refused to pay and 
<till refuse to pav, said commission being the usual one paid m sue 
cases, to wit, five per cent of the purchase pnee, or eight thou- 
2 sand one hundred and twenty five dollars (St>o ? l--o.UU; ? 

Wherefore the plaintiff brings this suit and claims as dam- 
a o e the sum of eight thousand one hundred and twenty-five dollars, 
(jji8.12S.00) besides the cost of this action. 

Second Count. 

The plaintiff further sues the defendants for money payable by 
the defendants to the plaintiff for goods sold and delivered by.the 
plaintiff to the defendants: and for work done and materials provided 
bv the plaintiff for the defendants at his request; and for money lent 
bv the plaintiff to the defendants; and for money paid by the plain¬ 
tiff for the defendants at his request; and for money received b> 
the defendants for the use of the plaintiff; and for money found t 
be due from the defendants to the plaintiff on accounts stated be- 

"'“nd'the plaintiff claims eight thousand one hundred and twenty 
five dollars, ($8,125.00), with interest from the — day ot 
V D 1911. according to the particulars of demand hereto annexed. 

MATTHEW E. O’BRIEN, 

A ttornev for the Plaintiff. 


Particulars of Demand. 


To commission due. by reason of the sale of the Shoe¬ 
maker tract of real estate, to one Fulton R. Gordon.. 


$8,125.00 


besides the interest and costs. 


ABNER C. SHOEMAKER, EXECUTOR, ETC., ET At. 3 

| 

A fjidavit . 

****** ! * 

i 

T, Lucy \ . Sterrctt, being; (ir.st sworn according to law depose 
0 an<1 ^iy, that 1 am the plaintiff in the above entitled —, and 

■> ( hat Louis 1 . Shoemaker and Elijah E. Knott, the above named 

defendants are justly indebted unto me in the full sum of' 
eight thousand one hundred and twenty five dollars ($8,125.00) for 
commission due, by reason of my furnishing a purchaserifor a certain 
tract or parcel of land owned by the said Shoemaker, that the sum 
charged is a reasonable price for the service rendered and that it is 

111 A HT'lPA rttvliriOT'ilir olaowvA/1 ^.1* _* _ 1 . i ! . . i . . ■* 


action. 


LUCY V. STERRETT. 


Subscribed and sworn to before me this 3rd dav of LJulv V I) 

1012 . • ‘ " 

f> EAL -l DUDLEY T. II ASS AN, 

Notary Public, D. C. 

MATTHEW E. O’BRIEN, 

Attorney for the Plaintiff. 


Picas. 

Filed August 20, 1912. 


I 

1. The defendant. Louis P. Shoemaker, for separate plea to the 
declaration of the plaintiff against this defendant and the defendant. 
Elijah E. Knott, says that this defendant never undertook and’ 
promised the plaintiff in manner and form as the pljaintiff hath 
alleged. 

2. And for a further plea this defendant says that he ilever under¬ 
took and promised the plaintiff jointly with the defendant Knott or 
jointly and severally with the said defendant as the plaintiff hath 
alleged. 

WM. G. JOHNSON, 
Attorney for Defendant. 


4 Affidavit of Louis P. Shoemaker. 

District of Columbia, ss: 

i 

Louis P. Shoemaker, being first duly sworn deposes and says: That 
he is one of the defendants named in the declaration filed in the 
above entitled suit by Lucy V. Sterrctt, the plaintiff therein against 
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LUCY V. STERRETT VS. 


him and Elijah E. Knott, the other defendant therein named. That 
he denies the right of the plaintiff to recover from affiant the whole 
or anv part of the sum claimed in her declaration and particulars 
of demand. That this affiant never employed the plaintiff, either 
directly or indirectly, jointly or jointly and severally with the de¬ 
fendant. Knott, to render any service to this affiant in the matter 
of the sale of the real estate in the declaration mentioned or in any 
matter whatsoever, and he denies that the plaintiff, at any time, at 
the request of this affiant, or with the consent or knowledge of this 
affiant, rendered any service of any kind to affiant; and he denies 
that he ever accepted anv service of any kind from the plaintiff. 
Affiant denies that the plaintiff secured a purchaser for said real 
estate in the person of said Gordon, as alleged, and this affiant avers 
the fact to he that he had keen in direct personal negotiation with 
said Gordon for the purchase of said tract for several years, and 
that the sale of said tract to said Gordon was accomplished solely 
through said direct negotiations and dealings between the said 
Gordon and this affiant, personally. That affiant never saw the 
plaintiff and never had any communication with her, orally or in 
writing, with respect to said real estate until after the sale to said 
' Gordon had been consummated by direct negotiations, cul- 
5 minating in a written and executed contract of sale of said 
real estate, when the said plaintiff called upon affiant and 
made claim for a commission upon said sale, which claim affiant 
instantly denied and refused to pay. Affiant denies that he ever 
authorized the defendant Knott to employ the plaintiff in affiants 
behalf or ever knew that said Knott had assumed so to employ the 
plaintiff and affiant is informed, by the said Knott and expects to 
prove by hi* testimony at the trial of this case that the said Knott 
never emploved the plaintiff in affiant s behalf. 

LOUIS P. SHOEMAKER. 


Subscribed and sworn to before me this 20th day of August, A. D. 

1912. 

[seal.] 


W. 0. RAY, 
Notary Public, D. C. 


Demurrer. 

Filed August 22, 1912. 

******* 

The defendant Elijah E. Knott says that the declaration is bad in 

substance. ELIJAH E. KNOTT, 

By RAYMOND M. HUDSON, 

Ilis CounseL 


The defendant assigns as points of law to be argued on this de¬ 
murrer as follows:— + 

1st. The declaration showing the relation of principal and agent 
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ABXER C. SHOEMAKER, EXECUTOR, ETC., ET AL. 


D 


between the defendants and plaintiff having chosen to sue the prin¬ 
cipal the agent cannot lie held liable. 

2nd. There is no statement of fact making the defendant E. E. 
Knott liable to the plaintiff. 

b drd. I he defendant Knott having disclosed his principal, 

there is no consideration alleged as to said defendant Knott. 

ELIJAH E. KNOTT, 

By RAYMOND M. HUDSON, 

His Counsel. 

Joinder of Issue. 

j 

Filed September 5, 1912. | 

* * * * * * I * 

J he plaintiff joins issue with the defendant Louis P. Sjioemaker. 

MATTHEW E. O’BRIEN, 

Attorney for the Plaintiff. 

W. G. Johnston, Esq., Attorney for the Defendant, Citv. 

I 

Sir: Please take notice that the above issue joined will lj>e tried at 
the next term of the Court. 

MATTHEW E. O’BRIEN, 
Attorney for the Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, January 0, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

* * * * * * | * 

This cause coming on for hearing upon the motion to dismiss for 
want of prosecution and the demurrer of the defendant Knott to the 
declaration, it is considered that said motion and demurrer lie, and 
the same are hereby overruled, with leave to said defendant Knott 
to plead forthwith to the declaration. 


7 Plea of E. E. Knott. 

Filed February 5, 1914. j 

* * * * * * ! * 

1. The defendant E. E. Knott says that he denies positively that 
he ever engaged the services of the said plaintiff as alleged or in any 
other manner, and denies that he ever agreed personally to pay any¬ 
thing to said plaintiff on account of the said transaction or any other 
transaction, and denies that lie agreed that Shoemaker would pay 
her, on the other hand plaintiff claimed afterwards that said Gordon, 
her customer had promised to pay her for her services in Obtaining 


f; LUCY V. STERRETT VS. 

•i It-h- 1 of 1-md for him; this defendant says that in the winter or 
<,>rin- of 1 ( ->11 he answered an advertisement in a W I’g 

wanted to huv an acreage ripe for subdivision, and planiti 
answered mv letter.' Matin- she had a wealthy buyer, and by appo nt- 
uient 1 met at her olliee. not then knowing who plaintiffs piospeetne 
Sr J and found Mr. Fulton K. Cordon whom I knew person¬ 
ally and 1 tried to sell him the l’.luc Kidge Heights hut Cordon said 
' far fmn. trolley line, ami asked if 1 bad anyll.ms ebc, am 

I told him of the Shoemaker •'<> acre tract, giving price <kc., but 
he did not seem impressed or interested, and left, and 1 had noth 
in- more to do With the transaction, hater this defendant wai* told 

ilrit Gordon lmd hoimht from Shoemaker. 

This defendant doilies that plaintiff or anyone for ^er eycr n.a c 
., n v demand on this defendant for said commissions 01 ani iuit 
,nio hut often begged this defendant to tom her in hei el its 
. ,,V■ mover same from and Sbne.naker. and nlmn- 

tiff told this defendant time and again that he was entitled t<, 
s ml IrJuLl to pay .Ida defendant, nne-balf of anyannnnff 

plaintiff recovered from Cordon or Shoemakei h > de 
fend-mt never had anv interest whatever m the tract of land alleged 
, bave Wen s..id, and is not liable to plaintiff for any itery.ee- nr 

-md llii' defendant were co-hiokcis. and ( > 
:^“ f plJnbff^awam .bat I was merely an ayen, and 
pot interested otherwise. 1 have received no commission direct < i 

indirect, and claim none now or at any time out of the V 

■> \ u d for a further plea this defendant savs. that after the »i. t 

tndoii of this action this defendant filed a demurrer and lmniydi- 
i ii v idaintiff be oo cd this defendant to withdraw >amc 

" mWi le Tat.swir'loulna mrtllta. plaintiff and .bis defendant were 

;sr kstep s<: 

1 1 m l twice afterwards informed defendant’s attorney hat the 

<) iW \V iSfore this defendant prays to he dismissed hence with 

hi. costs and an attorney’s fee. And he will ever pray. 

ELIJAH E. KNOTT. 

RAYMOND M. HUDSON, 

Attorney for K* />• Knott, 


> 
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A ffi davit. 

I, E. E. Knott, one of tlie defendants in the above named action, 
being first duly sworn, depose and say that the facts set put in the 
first foregoing plea are true and correct and said plea is made part of 
this affidavit the same as if set out herein verbatim; that T never em¬ 
ployed plaintiff, nor did 1 ever promise or agree to pay heif anything 
or amount as alleged or otherwise; that plaintiff and I were merely 
co-brokers or co-agents with equal and similar rights, which were 
mutual, and there was no special agreement or promise. Plaintiff 
knew I was merely agent with Shoemaker’s property listed just like 
most of the other Washington Brokers, and that 1 was noti interested 
in the property offered Gordon. Plaintiff is not entitled to recover 
any sum from this defendant. The facts set out in the second fore¬ 
going plea T am informed of, and l>elieve to be true, and T make 
same part of this affidavit on information and belief. 

ELIJAH E. ICXOTT. 

J 

Subscribed and sworn to before me bv E. E. Knott, this Third day 
of February, A. I). 1914. 

[seal!] H. L. OFFUTT, Jr., 

Notary Public for D. P. 

My commission expires January 24 1917. 

! 

10 Motion for Jvdc/ment. 

Filed February 24, 1914. j ' 

* * * * * * ! * 

Now comes the plaintiff L. V. Sterrett and moves the Court for 
judgment under the 78 rule against the defendant Elijah E. Knott 
for want of plea and a sufficient affidavit of defence. 

S. HERBERT G1ESY. 

To Raymond N. Hudson, Attorney for Defendant Knott: 

Please take notice that I will call the above motion up for action 
in the Circuit Court on Friday the 27th day of February 1914 at ten 
o’clock A. M. or as soon thereafter as counsel can be heard. 

S. HERBERT GIESY. 

Attorney for Plaintiff. 

Service of copy of above motion and notice accepted and acknowl¬ 
edged this 24 day of February 1914. 

RAYMOND M. HUDSON. 

Attorney for Defendant Knott. 





8 


LUCY V. STERRETT VS. 


Supreme Court of the District of Columbia. 

Friday, March 6th, 1914. 

Session resumed pursuant to adjournment, lion. r Ihos. II. Ander¬ 
son, Justice presiding. 


* 


* 


* 


* 


Upon motion defendant is hereby granted leave to hie a substituted 
plea and a.i1id<ivit of defense herein within ten days hereof. 


11 


* 


Substituted Picon oj h. h. Knott. 

Filed March 17, 1914. 

* * * 

I. 


* 


Now comes E. E. Knott, one of the defendants herein, by his at¬ 
torney Raymond M. Hudson, and, tor a plea to the plaintiff s declara¬ 
tion and each and every count thereof, says that lie did not under¬ 
take and promise in manner and form as thciein alleged. 


Tr 


\n<l for a further plea to the said declaration and each and c\cr\ 
count thereof, the said defendant says that he is not indebted to the 
said plaintiff in manner and form as therein alleged. 

RAYMOND M. HUDSON,. 
Attorney for Defendant E. E. Knott. 


A tfi(tacit of Defense of E. E. A nott. 

******* 

District of Columbia, 

City of W(whin(/ton, 

Before me personally appeared E. E. Knott, who, being first duly 

sworn, deposes and on his oath says: 

That he is the identical E. E. Knott who is named as defendant 

in the above-entitled cause. 

That he is not indebted to the plaintiff in the said cause on ac¬ 
count of the things in the plaintii! s declaration mentioned, or upon 
any other account. 

That he did not engage the services of the plaintiff as alleged or 
in anv other manner. 

That he did not promise to pay the plaintiff anything on account 
of said or anv other transaction. 


ABNER C. SHOEMAKER, EXECUTOR, ETC., ET AL. 9 

That the plaintiff did not perform any services for the defend¬ 
ant. 

12 That the plaintiff has never made any demand on defend¬ 
ant for said commissions or any part thereof; hut, on the 

contrary, that the plaintiff stated to the defendant that he, the de¬ 
fendant, was entitled to one-half of any amounts that the plaintiff 
might recover; and that the plaintiff often begged the defendant to 
join with the plaintiff in efforts and suits to recover said commis¬ 
sions from Cordon and Shoemaker; and that the plaintiff promised 
to pay to the defendant one-half of any amounts recovered bv the 
plaintiff from said Gordon and Shoemaker. 

That the plaintiff told the defendant Gordon, and not defendant, 
owed her, plaintiff, the commissions for her services in obtaining a 
tract of land for him. ® 

That the defendant’s only connection with the transactions that 
form the basis of this suit was under the facts and circumstances fol¬ 
lowing, namely: That in the winter or spring of 1911. defendant an¬ 
swered an advertisement in a Washington paper that wahted to buy 
an acreage ripe for division: that defendant answered said advertise¬ 
ment: that in response to defendant’s letter, plaintiff telephoned to 
defendant stating that she, the plaintiff had a wealthy buyer: that 
by appointment, defendant met plaintiff at her office, defendant at 
that time not knowing who was the prospective buyer; that at her 
office he found Mr. Fulton It. Gordon, whom defendant personally 
knew: that defendant there and then tried to sell Gordoh a certain 
tract of land known as Blue Ridge Heights, but that Gordon said 
such tract was too far from the trollev line, and asked if defendant 
had anything else: that defendant then told Gordon of the Shoe¬ 
maker 50-acre tract, but that Gordon did not seem impressed with 
or interested in it: and that defendant then left the ofikfc and had 
^ nothing more to do with the transaction. 

13 That later defendant was informed that Gordon had 
bought tlie Shoemaker property. 

That defendant has not nor ever had any interest whatever in the 
land alleged to have been sold: and that lie is in nowise liable to the 
plaintiff for any services or commissions in connection therewith. 

That the defendant was a mere co-broker or co-agent: and that 
the plaintiff was and is well aware that defendant was merelv a co- 
broker or co-agent and not otherwise interested. 

That defendant has not received, directly or indirectly, any com¬ 
missions or moneys in connection with said transaction, nor does de¬ 
fendant claim any commissions, nor has he claimed anv commis¬ 
sions. 

That defendant is informed and believes and therefore avers that 
after the institution of this suit, defendant’s attornev, Raymond M. 
Hudson, filed a demurrer to the declaration herein: and tjhat imme¬ 
diately thereafter plaintiff begged defendant’s attorney to withdraw 
said demurrer and file in lieu thereof an answer setting out that 
plaintiff and defendant were mere co-brokers: that thg plaintiff 
promised and agreed to dismiss this action as to this defendant if 
such demurrer were withdrawn and such answer filed- that tliere- 
2—3081a 
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defendant: 5 attorney had a consultation with ,,laintir» at- 
tornev then Mr. M. K. (VIMon: and that at such conference.t »■»• 

U JITS attorney 

•ukI executed according to the satisfaction ot plaintiff and lier at 
4 vvo ij , w ] )V •uithorizinir plaintiffs then attornev to with 

d^fdefcttda tC, tattm-m" fflVlh'e answer. and dismiss the aol.on 
V hi< defendant: l.ut that the defendant, having severed her 
SV Ivith' Sornev OT.rien and employed other counsel, repu¬ 
diated her agreement against the consent of defendant and v.hoi l> 

*»"* «»<> >" — - h 

Subscribed and sworn to before me this Sixteenth day of March, 

IT. L. OFFUTT, Jr., 

Xotary Public. 


1014. 


SEAL.] 


Motion to Strike Out, etc. 

Filed March 28, 1914. 


I 

\ow comes the plaintiff V»v her attorney S. Herbert tliesy and 
moves the Four: to strike out on such terms as the Court shall think 
lit the hist paragraph of the affidavit tiled on the 1 <th day of Mare 
l1)l4 with the Pleas of Defendant E. E. Knott for that the same is 

irrelevant scandalous and impertinent. OIESY, 

Attorney for Plamtiff. 

To Raymond M. Hudson, Attorney for I)ef Knott: 

Please take notice that the above motion will be called to the at¬ 
tention of the Circuit Court for action on Friday the third 
ir> day of April. 1914. at ten o'clock A. M. or as soon thereafter 

as Counsel can be heard. ^ HERBERT GTES\\ 

Attorney for Dcf Knott . 

Service of copv of motion and accompanying affidavit acknowl- 
edged tide 2S day of March, 1M4. „ * HUDS0N . 


ABNER 0. SHOEMAKER, EXECUTOR, ETC., ET AL. 
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'Affidavit in Support of Motion. 


Filed March 81, 1914. 


* 


* 


Matthew E. O’Brien, being first duly sworn on oath sajys: that lie 
is the Matthew E. O’Brien who was attorney for Lucy j\\ Sterrett 
in the alx>ye entitled suit and filed the same. 

That prior to filing the declaration therein he called uj>on the de¬ 
fendant E. E. Knott and the latter told him the plaintiff was en¬ 
titled to the commission in the matter and he would he <>|lad to help 
her get it. 

That after the demurrer was filed Raymond M. Hudson called 
on him as attorney for the defendant Knott and told hjm that his 
defence was that Knott was only a broker in the matter ijmd had no 
other interest in the transaction. That O’Brien told hinj that if he 
could maintain that assertion hv proof it would constitute a good 
defence and dismiss the case as to Knott. 

r l hat he never agreed to dismiss the case but merely mjule a state¬ 
ment: to Hudson of what he believed to be the law an<j suggested 
that the proper way to raise that question would be by plpa and affi¬ 
davit. 

r I hat he never saw the answer alleged to have been delivered to 
him by Raymond M. Hudson and never received |from Und¬ 
id ^on any authority to dismiss his demurrer and of course no 
authority to dismi ss the demurrer which the Clerk would 
have recognized and acted upon. 

MATTHEW E. O BRIEN. 

Sworn and .subscribed to before me this f> 1 " day of March, 1914. 

■T. R. YOUNG, rr/c. fHjHflj 
By F. E. CUNNINGHAM. 


Supreme Court of the District of Columbia. 

Friday, April 17th, 1914. 

Session resumed pursuant to adjournment, lion. Thus. ill. Ander¬ 
son, Justice presiding. 

i 

******* 

Upon consideration of plaintiff’s motion tiled herein to strike out 
the bust paragraph of the affidavit liled on the 17th day of March. 
1914. with the pleas of defendant E. E. Knott, it is ordered that said 
motion he and the same is hereby granted and said paragraph 
stricken out. 
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Joinder of Issue. 

Filed May 15, 1914. 

******* 

The plaintiff joins issue upon the pleas of the Deft. Knott. 

1 S. HERBERT GIESY, 

Attorney for Plaintiff. 

To Raymond M. Hudson, Attorney for Deft. Knott: 

Service of copy of above acknowledged this 8th day of May, 1914. 

RAYMOND M. HUDSON, 

J. J. M. O'LEARY, 

'Attorne;/- for Defendant Knott. 


17 Supreme Court of the District of Columbia. 


i Wednesday, November 8, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 


Now come here as well the plaintiff bv her Attorneys Messrs. 
John C. (iittings and S. Herbert Giesv, as the defendants by their 
Attorneys Messrs. William G. Johnson and R. M. Hudson and a 
jury of good arid lawful men of this District, to wit; 


Nathan Kahn, 
William T. Reed, 

John A- Giebcl, 

(Jeorge M. Hunt, 
Edward D. Cox, 
William 0. Blagburn, 


Charles 1). Francis, 
William Ebert, 

Edward D. Spaulding, 
Henry T. Offterdinger, 
Louis Hirsh, 

James A. Donahoo, 


i 


who are sworn well and truly to try the issue herein joined; there¬ 
upon the Attorney for defendant Elijah E. Knott moves the Court 
to dismiss this action as to said defendant, which motion is hereby 
granted; whereupon it is considered that plaintiff herein take noth¬ 
ing by this action against defendant Elijah E. Knott, and that said 
defendant go hence without day, be for nothing held, and recover 
against plaintiff the costs of his defense, to be taxed by the Clerk, 
and have execution thereof; thereupon the jury after the case is 
given them in charge upon their oath say they find said issue in 
favor of the defendant Louis 1\ Shoemaker. 
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1 ° 
1 o 


Supreme Court of the District of Columbia. 

Saturday, December 11, 1915. 

Session resumed pursuant to adjournment, Mr. Jiistice Gould 
presiding. 


* 


* 


* 


1 nis cause coming on to be heard upon the motion of plaintiff 
filed herein by her Attorneys of record for a new trial, it is con¬ 
sidered that said motion lie, and the same is lierebv overruled and 

judgment on verdict is ordered. 

Therefore it is considered that the plaintiff herein bike nothing 
bv this action against defendant Louis P. Shoemaker, ai d that said 
defendant go hence without day, be for nothing held, Lnd recover 
against the plaintiff the costs of his defense, to be taxed bv the 
Cferk, and have execution thereof. 

1 lie plaintiff by her Attorneys of record in open Court, notes an 
appeal to the Court of Appeals of the District of Columbia, and the 
penalty of the bond for costs on said appeal is lierebv fixed in the 
sum of Fifty dollars ($50.00). ' f G 

Memoranda. 

January 0, 191(5.—Appeal bond approved and filed. 

January 18, 191G.—Time to submit bill of exceptions extended 
to and including February 8, 1910. 
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Motion to Correct the Minutes. 

I 

Filed January 28, 1910. j 

* * * * * * | * 

Comes now the plaintiff by and through her attorney^, John C. 
Cuttings and S. Herbert (Jiesv and directs the Court's at¬ 
tention to the tact that in the above entitled case the minutes 
show a wrongful and erroneous entry, to wit: 


U v 


November 3rd, 1915. 


* 


And a jury of good and lawful men of this District,! to wit:_ 

Nathan Kahn et al. 

i 

i 

Mho are sworn well and truly to trv the issue herein joined- 
thereupon the attorney for defendant Elijah E. Knott moves the 
Court to dismiss this action as to said defendant, which motion is 
hereby granted; whereupon it is considered that plaintiff herein 
take nothing by tins action against defendant, Elijah E. Knott and 
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, 1 ,,, *. li( i defendant go hence without (lay, he for nothing held, 
mlxi ;»L the ..f hi. <lefo.»c, to w luxe.1 

l) v the clerk and have execution thereof. 


* * * 
Peceniher 11th, lhl»). 


This cause cumin- on to he heard upon the motion of plaintifV 
lilc<l herein hv her attorneys of record for a new trial, it l!s consi< e c( 
S ii.ul the *..« i. lierehv overruled, unci J"<1 s- 

'''ThorefmT't l|, if'™iAte^l that the plaintilf herein take iK.thms 
,. v , ' . jaain.1 (lofcmlant. 1/mi. 1‘. Shoemaker u.ul that am l 

f .fe, lam no =m-o with,art .lay. I* for nothin* held anrevo™ 
asahl.1 plaintiff die east of hi. .lofcnee, to he taxed hy the olc.k 

and have execution thereof. . , , ■> 

Whereas in truth and fact upon the motion ot counsel U- 

tVndant Knott 1 to instruct the jury to direct a 'erdict toi the t 
fondant upon the opening statement of plaintiff s counsel, the 
Court thereupon directed the jury to render such verdict. 
20 To which action by the Court, plaintiff then and there noted 

The plaSnow moves the Court to direct the clerk to correct 
the minutes in accordance with the true statement ot facts. 

JOHN C. (SITTINGS, 

a HERBERT G1ESY, 
'Attorneys for Plaintiff. 

To W. G. Johnson and R. M. Hudson, Attorneys for Defendants. 

Please take notice that the above motion will he called up for 
action before Mr. Justice Gould holding Circuit Court No 1 on 
Saturday the 29th day of January, 191(». at ten o clock A. M., 01 
as soon thereafter as counsel can he heard. 

JOHN C. GLTTINGS, 

s! Herbert GIESV. 

v 1 ttorneijs fov Plain l if) • 

Service of copy of above motion and notice this 20th day of 
Januarv 1910. is : hereby acknowledged. 

RAYMOND M. HUDSON, 

A tty for K. A. Knott; 
W1I. (5. JOHNSON, 

Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 


I 

Friday, February 14, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 


* 


* 


* 


* 


* 


Now comes here the plaintiff, by her attorney Mr. John C. Gittings 
and moves the Court to correct the minutes of the Court to con¬ 
form to and recite the proceedings had at'the trial; whereupon it 
is considered that the entry of proceedings in this cause under 
21 date of November 3rd, 1915, be. and the same is hereby cor¬ 
rected and amended to read as follows: 

Now come here as well the plaintiff by her attorneys Messrs. 
John C. Gittings and S. Herbert Giesv, as the defendants by their 
attorneys Messrs. W illiam G. Johnson and R. M. Hudson respect¬ 
ively, and a jury of good and lawful men of this District, to wit: 
Nathan Kahn, George M. Hunt. Charles I). Francis. Iienrv T. 
Ofterdinger, William T. Reed, Edward I). Cox, William Ebert, 
Louis Hirsh, John A. Giebel, William 0. Blagburn, Edward D. 
Spaulding, and James A. Donahoo, who, being duly sworn to try 
the issues above joined, at the close of the opening statement on 
behalf of the plaintiff, the defendant Elijah E. Knott bv his at¬ 
torney moves the Court to instruct the jury to return a! verdict in 
behalf of said defendant, which is granted and the jury is in¬ 
structed; thereupon, after the case is given to the jury j in’ charge, 
upon their oath say they find said issues in favor of the defendants. 

And further it is considered that the judgment rendered upon 
said verdict he, and the same is hereby corrected to read in con¬ 
formity with the verdict as above corrected. And furthers it is 
considered that the time within which to settle the bill of exceptions 
and file the record in the Appellate Court be, and the same is hereby, 
extended to March 9, 1916. 

Memorandum. 

February 8, 1916.—Bill of Exceptions submitted. 


22 Motion to Strike Out Dill of Exceptions. 

Filed March 4, 1916. 

* * * * * * | * 

Now comes the defendant, Elijah E. Knott and moves to strike 
from the records or ledger the hill of exception, filed in this cause 
on February 8, 1916, in so far as the same affects or applies to 

ilin 1/1 i i.ili 1 / TW __. .... l. 1 1 j 1 • • i l 


the said Elijah E. Knott, defendant, and also to dismis 
the appeal and bond so far as it affects or applies to the 
Elijah E. Knott, for the following reasons, namely: 


or quash 
defendant, 
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First. Because no exception was taken to or appeal noted to the 
judgment entered in favor of the defendant, Knott. 

Second. That the bond given in this cause as an appeal bond 
was given and approved without any notice to or waiver by the 

said defendant. Knott, or his attorney. _ 

Third That the judgment in favor of the defendant Knott, was 
entered on November 3, 191U and the alleged appeal bond was 

not given until January 6, 19lf>. 

Fourth. That the alleged hill of exception was not served on the 
defendant. Knott or filed with the Court within the time required 

by the rules and by law. . . , . 

“Fifth. Because the extensions of time for the submission ot the 

bill of exception were granted without any notice to and without 
anv knowledge of this defendant, or waiver by him and the first 
extension was not granted within thirty-eight days from the date 

of the judgment. . . 

Sixth \nd for other grounds to he assigned at the hearing. 

RAYMOND M. HUDSON, 

Counsel for Defendant, E. E. Knott. 

•>3 To John C. (Sittings. Esq., and SI Herbert Oiesv, Esq., 
Attorneys for Plaintiff: 

Take notice that the above motion will he called up for hearing 
at 10 A. M Wedncsdav. March 8, 1910. 

RAYMOND M. HUDSON, 
Attorney for Defendant, E. E. Knott. 




Objections to Bill of Exceptions. 

Filed March 4, 1916. 

******* 

This day comes the defendant, Elijah E. Knott, and without waiv¬ 
ing his motion to strike out the bill of exception and to dismiss the 
appeal, but specifically insisting on the same, objects to the signing 
of the said bill of exception for the reasons set out in the said mo¬ 
tion. and because the lull of exception showing the opening state¬ 
ment of counsel for the plaintiff and the Court’s dismissal of the 
case as to defendant Knott fails to show that the Court put the 
plaintiff to an election as to whether or not she should proceed against 
defendant Knott or the defendant Shoemaker, and the plaintiff] 
elected to proceed against Shoemaker, and that then the case \ias dis¬ 
missed as to the said Knott, and further because the said bill of 
exception states that the Court directed a verdict in favor of the said 

Knott. . . - 

Whereas, the order shows that the Court dismissed the case as 

to the said Knott at the cost of the plaintiff. 

RAYMOND M. HUDSON, 
Attorney for Defendant, E. E. Knott. 


t 
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Memorandum. 
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March 8, 191(5.—Time to file transcript of record extended to 
and including April 1, 191(5. 


Supreme Court of the District of Columbia. 


Saturday, March 11, 1916. 

J 

Session resumed pursuant to adjournment, Mr. .Justice Gould 
presiding. 


* 


* 


Upon hearing the motions of defendant Elijah E. Knott filed 
herein by his Attorney, objecting to the signing of the bill of 
exceptions submitted in this cause, and to strike from the record 
said bill of exceptions and to dismiss or quash the appeal and bond, 
it. is considered that said motions be, and herein* are overruled, with¬ 
out prejudice. 

Memoranda . 

| 

March 81, 1916.—Time to file transcript of record extended to 
and including May 1, 1916. 

April 29, 1916.—Time to file transcript of record extended to and 
including May 20, 1916. 

May 19, 1916.—Time to file transcript of record extended to and 
including July 6, 1916. 

July 6, 1916.—Time to file transcript of record extended until 
July 24,1916. f 

do duly 18, 191(5.—Time to file transcript of record extended 
to and including October 10. 191(5. 

October 10, 191(5. —Time to settle Bill of Exceptions extended to 
and including October 25, 191(5, and to file transcript of record, 
to and including November 1 , 1916. 

October 25, 1916.—Time to settle Bill of Exceptions extended to 
and including November 9, 191(5, and to file transcript of record, 
to a.nd including November 15, 1916. 

November 9, 1916.—Time to settle Bill of Exceptions extended to 
and including November 24, 191(5, and to file transcript of record, 
to and including December 1, 191(5. 

November 24, 191(5.—Time to settle Bill of Exceptions extended 
to and including December 8, 1916, and to file transcript of record, 
to and including December 15, 191(5. 

I>eceml>er 8, 191(5.—Time to settle Bill of Exceptions extended 
to and including December 18, 191(5, and to file transcript of record, 
to and including December 27, 1916. 


3—3081a 
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2(5 Suggestion of Dentil of Louis P. Shoemaker. 

Filed Peceml>er '27, 1016. 

******* 

Now eon.es the plaintiff by her attorneys S Herbert Giesy*™d 
John C. (Jilting and suggests to the Court the death of th ® , 
fondant Louis 1*. Shoemaker on the 24th day of Noven.heilOl'.and 
pravs that Ids Executor Aimer C. Shoemaker to whom Ins Court 
holding Probate Court issued Letters 1 estamentary on the -nth < 
Xovemi>er 1016 may he made a party defendant hereto and if he 
f loes not appear within the term to defend that summons mav 

issue aim-tins bin, .<> appear ami ( 

Attorney of Plaintiff. 


Supremo Court ot the District ot Columbia. 


Session resumed pursuant 
Covington presiding. 

* * * 


Wicdxksoay, December *27, 1910. 
to adjournment, Mr. Chief Justice 

* * * * 


By Justice Siddons. 

Now comes here the plaintiff by her Attorney S. Herbert Giesy 
Esquire and suguests the death of defendant Louis . Shoemaker 
that he died testate and that Abner C. Shoemaker has been duly 
appointed and has (|ualified as Executor of the Estate of said de¬ 
ceased. in the branch of this Court holding a Special J enn for 
Probate Court business; and, upon motion of said Attorney, said 
Executor is hereby substituted as party defendant herein in place 
and stead of the decedent and said suit revived in Ins name ami 
stand and l>e in the same plight and condition as when said Louis 1 . 

Shoemaker died. 


27 


Memomndo. 


December 27. 1916.—'Time to settle Bill of Exceptions and file 
transcript of record extended to and including January 16, l-Hi. 
January 5, 1617.—Time to file transcript of record extended to 

and including January 2;>, 1917. , , 

January 26. 1917.—Time to settle Bill of Exceptions extended 
to and including January 60. J917. and to file transcript of record. 

to and including March 1. 1917. . . 

January 60. 1917.—Time to-settle Bill of Exceptions extended 
to and including February 2. 1917, and to file transcript of record, 
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Supreme Court of the District of Columbia, 

Tuesday, February (!, 1017. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington presiding. 


Bv Justice Gould. 

1 he Court having this day signed the hill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of tlie noting thereof at the trial. 


-S Memorandum. 

February 2<S, 1017.—dime to file transcript of record extended 
to and including March 2(5. 1017. 


Assignment of Errors. 
Filed March 10, 1017. 


_ 1. The Court erred in dismissing the case against the defendant 
Knott on plaintiff's opening statement. 

2. The Court erred in directing the jury to return a verdict for 
the defendant Shoemaker. 


S. HERBERT GIESY, 

JOHN C. FITTINGS. 

Attorneys for Plaintiff. 

Designation of Record. 

i 

Filed March 1(5, 1917. 

* * * * * * | * 

| 

The Clerk will please prepare the transcript of the record in the 
above entitled case and include therein— 

Date of institution July 30th 1912. 

Declaration Par. D and Aff. 

Plea and Aff. Deft Shoemaker. 

Demurrer of Deft Knott. 

Joinder of Issue with Deft Shoemaker. 

Order overruling Demurrer Deft Knott. 

Plea and Aff. Deft Knott. 

Motion for Judgment against Knott. .. j 
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Order overruling motion and granting leave to tile substituted 
pleas. 

Substituted pleas and affidavit. 

Motion to strike out. 

AfftofM.K. O’Brien. 

Order striking out linal paragraph of Knotts aft. 

Joinder of issue. 

Trial by Jury Nature of Verdict. 

Motion to correct minutes and notice. 

Order correcting verdict and judgment. 

Suggestion of Death of Louis P. Shoemaker. 

Substitution of Abner C. Shoemaker Executor as party Defend¬ 
ant. 

29 Assignment of Errors. 

S. HERBERT G1ESY, 

JOHN C. (SITTINGS,. 

Attorneys for Plaintiff. 

Service of copy of above designation of the record acknowledged 
this 15th March 1917. 

WM. G. JOHNSON. 

Attornen for Abner C. Shoemaker. 
Executor under Will of Louis P. Shoemaker. 

Service of copv of above designation of the recoid acknowl¬ 
edged this loth March 1917 without waiving any rights. 

RAYMOND M. HUDSON^ 

Attornen for Deft K nott. 


Counter Designation of Record. 


* 


5 I» 


Filed March 21, 1917. 
* * * 


* 


In preparing the record as designated by plaintiff the clerk will 
please also include— 

The motion, notice and affidavits therewith of Deft Knott to 

dismiss the appeal in this case. 

Also the order of the Court on said motion. 

Also objections of Knott to Bill of Exceptions. 

RAYMOND M. HUDSON^ 
Attorney for E. E. Knott. 


Service of cOnv of above designation of the record acknowledged. 

S. HERBERT GIESY, 
Attorney for Lucy V. Sterrett. 

Memorandum. 

March 22, 1917.—Time to file transcript of record extended to 
•and including April 10, 1917. 
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oO Supreme Court of the District of Columbia. 

United States ok America, 

District of Columbia, as: 

I, John R. Young, Clerk of the Supreme Court of the District of 
U>hmhna, hereby certify the foregoing pages numbered from 1 to 
“7 noth inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. .',4875 at Law, wherein 
Lucy V. Sterrett is Plaintiff and Louis P. Shoemakeii. et al. are 
Detendants, as the same remains upon the files and of record in’said 

In testimony whereof, \ hereunto subscrilie my name and affix 

80 1 t"" 1 Vi mrt i City of Washington, in said District, 

tins 80th day of March, 1017. ’ 

[Seal Supreme Court of the District of Columbia] 

JOHN R, YOUNG, Clerk. 


' | 

31 In the Supreme Court of the District of Columbia. 

No. 54875. At Law. j 

Lucy V. Sterrett j 

vs. 

Abner C. Shoemaker, Executor Under Will of Louis P. Shoemaker 

and Elijah E. Knott. 

Bill of Exceptions. 

lie it remembered that at the trial of this cause, on the third dav 
of November, 191o, before Mr. Justice Gould and a jury Mr S 
Herbert Girev, Counsel for plaintiff, made the owning statement to 
the jury for the plaintiff, as follows: 

t] (,iesy: 11 P lease t,ie Court and gentlemen off the jury, 

t ns is a case for a real estate commission for the sale of a tract of 
oO acres of and on Connecticut Avenue, at $2,500 an acre The 
plaintiff in this case is Mrs. Lucy A’. Sterrett, who at thaf time had 

Avenue 6 ' C ° xford Buildin & at 14th Street and New York 

She was approached by Mr. Fulton R. Gordon, to fink for him 

! h^r f hm< whloh vvas ri l )e f()r subdivision. She, having a pur- 
"°/ SUoh , a P ro P e rty» proceeded to find the property and 1 ad- 
eitised for such a property. The defendant, Elijah E Knott re 
sponded to the advertisement and submitted to Mrs. Sterrett for’her 
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purchaser ibis 
of »">() acres. 


number of .’>() acres, together with an adjoining tract 
He disclosed the fact to her that he had authority 


from Louis 1*. Shoemaker to sell this property. 

Thereafter Mrs. Sterrctt made an appointment with Mr. Knott 
and Mr. Cordon in her office, and Mr. Knott presented these prop¬ 
erties which he had for sale as the agent tor Mr. shocmakei to Mi. 
Cordon. At first Mr. Cordon objected to the property because it 
was inaccessible, and Mr. Knott, we will show, called attention to 
the fact that by the opening of McKinley Street a very short dis- 
lance, the property would become accessible. Mr. (iordon then said 
that he would look into it. There was an offer made on the part of 
Mrs. Sterrctt to take him out and show him the property but he said 
that was not necessary, that lie had his own automobile and could 


<>•() and see it. . 

X( »<_v otiations were pending between the parties, the agent 

:?2 of Mr. Shoemaker and the agent for the purchaser, Mr. 

Cordon: and finally Mr. Cordon said he had purchased the 
property. He did not announce what property he had purchased. 
Put it transpired by the public records that the property purchased 
was the ”>0 acres which had been offered by Mr. Knott, and the deed 
was recorded. These negotiations started on the fith of May, and 
the deed to the property was recorded about the 11th of July. 

tV e claim that Mrs.’Sterrctt. a licensed real estate broker at the 
time, was the cause of the making of this sale, and is entitled to her 


commission. __ , 

She therefore has sued Mr. Knott and Mr. Shoemaker, Knott 
being tbe agent of Shoemaker, neither having settled with her for 
anv portion of the remuneration for her work. 

] omitted to state that there was a definite agreement by Mr. 
Knott that the commission should be divided in ease of the sale 
being made, and Mrs. Sterrctt was lal>oring with that understand- 


Whereupon counsel for defendant, Shoemaker, opened for said 
defendant saying: 

“Mr. Johnson: The point in this matter, gentlemen, is this, that 
Mr. Shoemaker never employed or authorized Mr. Knott to make 
any bargain or contract for him with the plaintiff, about anything. 
In the next place that the purchase and sale of this property were 
due to negotiations which had taken place between Mr. Gordon, the 
purchaser, and Mr. Shoemaker, the owner, for a period of very 
much more than a year before the plaintiff claims ever to have 
known of this property or done anything about it. and they were 
in negotiations at the time: the plaintiff had nothing whatever to 
do with the sale, any more than you did.’-' 

Thereupon the following occurred: 

“Mr. Hudson: If vour Honor please, I think under the practice 
we can on the plaintiffs statement make a motion to dismiss where 
there is no case stated against one of the defendants, and on the 
only statement made here, there is nothing to show anv liability on 
the part of Mr. Knott. Mr. Knott was a co-broker, working between. 
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and there was no statement or contract that Mr. Knott was 

33 to pay a commission. The statement lias been made that 
they were to divide commissions, but he was a co-broker, and 

that lie came there as the agent of Mr. Shoemaker, and they knew 
the purchaser. If you know the principal you cannot sue the agent. 

I do not think there is any case stated against Mr. Kndtt. 

The Court: That would have been true certainly under the orig¬ 
inal statement as made by Mr. Giesv; but now, as I understand it, 
there was a contract between the plaintiff and Mr. Knott for a di¬ 
vision of the commission. 

Mr. Giesv: Y cs. I 

Mr. Hudson: In-order to be entitled to recover he vfill have to 
state that Mr. Knott had alreadv received the commission. . 

The Court: That Mr. Knott had received the commission but had 
not paid it over. 

Mr. Hudson: Y es. 

Mr. Gittings: If Mr. Knott waived any commission and Mr. Shoe¬ 
maker made this sale through Mrs. Sterrett’s efforts, as we claim that 
could not prevent Mrs. Sterrett receiving her portion of the commis¬ 
sion. If he did not have authority to deal with her as agent for 
Shoemaker, as he represented himself to be, then he was personally 
liable. An agent is always personally liable, when he makes mis¬ 
representations as to facts. Mr. .Johnson states that Knott was never 
agent for Shoemaker and had no authoritv to deal with Mrs. Sterrett 
at all. 

Mr. Hudson: That is an entirely different cause of action than as 
stated; they have not alleged that. 

Mr. Gittings: I have not seen the declaration; it has disappeared 
from our files. 

Mr. Johnson: It is an important part of the case. 

Mr. Gittings: I understand it is. 1 understand the common 
counts are in the declaration, and the question of the right to bring 
this suit against both of them was the subject of demurrer. That 
was argued before Mr. Justice Barnard, the declaration sustained 
and the demurrer overruled. 

The Court: On the face of this declaration the case made, 

34 as stated, is that Mr. Shoemaker employed Mr. Knott as a 
real estate broker, and that through Mr. Knott Mr. Shoe¬ 
maker engaged the services of the plaintiff. 

As Mr. Hudson states, if the agent revealed his principal there 
would he no liability on the part of the agent for the commission. 
But in addition to what is averred in the declaration the plaintiff 
makes the further statement before the jury that Mr. Knott agreed 
to divide the commission for the sale of the property if jit was sold. 
If lie made that agreement and got no commission he jvould have 
nothing to divide, and there would be no cause of action against 
him, it would seem to me. 

Mr. Gittings: The principle that we urge on the Cqurt is this, 
that if the agent claims that he is the agent of a certain individual, 
and upon those representations gets a third party to act with him, 
and the third party does act, and the subject matter of tlic agenev is 
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carried through; that it then turns out that the original agent had 
no contract with the principal at all of agency, why then under the 
law as I understand it, the agent is personally liable if that state of 
facts is proved—just the same as a man states that, ‘I am the owner 
of 100 acres of land and T ask you to sell it.’ You proceed to make 
the sale and find a buyer and it turns out they have not any title to 
the land at all, and that all your time has been wasted: you have 
accomplished the purpose of the contract which you made with the 
agent, but the deal cannot l>e put through. 

The Court: That is an entirely different proposition. 

Mr. Johnson j If they take that position, that Knott was liable be¬ 
cause he made a false representation as to agency, then the case must 
l>e discharged as to Mr. Shoemaker. . 

Mr. Gittings: Here is the situation. Me do not take any position 
at all until we know what the facts are. M e allege in this declara¬ 
tion that Mr. Shoemaker was the principal and Mr. Knott was his 
agent; that we acted upon this representation and induced Mr. 
Gordon to look at this property and were the moving cause in secur¬ 
ing the sale for Mr. Shoemaker. In reference to that state of the 
case, the understanding with Mr. Knott was that he would 
35 divide with the plaintiff one-half of his commission which 
he was to receive from Mr. Shoemaker for his services in 

securing a purchaser. All right. 

Now, we have the opening statement from Mr. Shoemaker’s coun¬ 
sel to the effect that Mr. Knott was never the agent of Mr. Shoemaker 
for this property, that he had nothing at all to do with putting the 
sale through, that neither had the plaintiff—that there was no au¬ 
thority to employ her at all. Tn that state of the case it is claimed 
that we would Pot have a right of action against the agent for serv¬ 
ices rendered, when he made the statement to us that he represented 
the principal, in fact. 

The Court: Do you contend that Knott was the representative of 


Shoemaker? 

Mr. Gittings! There was a representation made to us that he was. 
That is a question of fact. 

The Court : No Counsel had a right to a ruling on the opening 
statement. 

Mr. Johnson : I insist that he must define his position. 

The Court: If Knott was not the agent of Shoemaker, and mis¬ 
represented tiie case in fact, then you certainly cannot sue Shoe¬ 
maker. 

If on the other hand he was the agent and agreed to pay half of 
the commission he got for the sale, and the plaintiff was the procur¬ 
ing cause of the sale, then he was not responsible unless he got the 
commission from Shoemaker. 

You can have either one of the dilemmas you want. 

Mr. Gittings: We are not called upon to say what the facts are, 
except as we understand them to be in our opening statement. We 
are not called upon to answer the motion made by Mr. Hudson that 
upon the opening statement the cause of action should be dismissed 
against his client, Mr. Knott, because the opening statement alleges 
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the fact that there was co-agency. In reply to that we say that if 
the principal agent induces another agent to associate himself with 
him in making sale, and in fact the principal agent had misrepre¬ 
sented that he has authority to act- 

The Court: Do you propose to prove that Mr. Knott misrepre¬ 
sented his authority? 

%j 

Mr. Gittings: No, but Mr. Johnson has offeree^ that proof. 
36 He has made the suggestion. That is a question of fact for 
the jury to determine. We say that he had authority. We 
believed his statement to us, and we expect to prove that he was Mr. 
Shoemaker’s primary representative. 

The Court: He was not responsible unless he received half of the 
commission. I will grant the motion to dismiss the case against 
Mr. Knott, on the opening statement. 

Mr. Gittings: We note an exception.” 

To which ruling counsel for plaintiff excepted and the Court noted 
said exception upon its minutes. Whereupon, upon motion of Ray¬ 
mond M. Hudson, counsel for Elijah PI. Knott, the Court directed 
the jury to render a verdict for the defendant Elijah E. Knott, there¬ 
upon the plaintiff noted an exception which was allowed by the 
Court. Thereupon the following occurred: 

Mr. Johnson; Now, in order that the defendant may not be mis¬ 
led, I understand that counsel are now bound to the position that 
the liability of Mr. Shoemaker depends upon the establishment of 
an agency in Knott. 

The Court : That is what the declaration alleges. 

Mr. Gittings: We concede that.' Unless we establish agency for 
Shoemaker we have no case so far as Shoemaker is concerned. 

The Court: Proceed, gentlemen.” 

Thereupon the plaintiff called as her witness, Euj.ut E. Knott, 
who testified as follows: I am in the real estate business; T know the 
defendant. Louis P. Shoemaker, and the plaintiff. Lucy V. Sterrett. 
I identify the letter shown me as one I wrote to plaintiff!; after writ¬ 
ing the letter I saw the plaintiff; when I came to Washington, in 
1909, I represented the E. L. Reinholdt Real Estate Company and 
handled their property exclusively until 1911; during that time I 
had business relations with Shoemaker in connection with the Rein¬ 
holdt properties; When I started in business for mvself I wrote 
Shoemaker asking him if ho would give me a list of what properties 
he had himself to dispose of and that T would try to give gome special 
attention to them. Shoemaker sent a reply and two blue-prints of 
that he mentioned. T have made diligent search for the letter, every 
search possible to find the letter in the places where it should 
■ u ‘ )e < but cannot find it. I recollect about the contents of the 
. letter, what it contained. He just specified two properties 
which he sent the blue-prints for, one I have and the other I gave 
to the plaintiff; that was this particular property—stating that he 
uu ‘ thwetwo properties and the price that he put on this property 
was $2.o00 per acre: that is the property that was sold to Mr. Gor¬ 
don; the loiter stated the price of this property $2,500 {in acre and 
4—3081a 
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i . 1 , iivii 1 would ojve it special attention: to that effect 
expressed a wfch that " 11 ‘•'f t i, ere W as no mention m the 

that was the meaning of the Utter. tneie between 

letter of a commission; there unde^v ^ ^ him 

me and Mr. Shoemaker about . c the’regular commission if 

about it: 1 assumed that he *ould pa> e re .* ^ ig three 

1 sold the property; the regular comm ‘ conversation at all with 

Bv the Court: 

q Have you given the contents of that letter as near as you can, 
from Mr. Shoemaker? 

i mV letter, he 

us »’ any au,hority 

to employ a:notlier n ‘^ e ^ ^®!J n vtbing of the kind' but T assumed 
A. No, ' 1 1 '1 . • , . •, | r jolit to use nnv legitimate 

l^^.mUT;n“he winch. *«, give i. to other agent, 

t<> Q el in’the ^iienc^VeS^his advertisement you saw by Mrs. 

Sterrett. came to your attention. 

OO \ Y 

0 \nd vou wrote her a lettei? . „ 

\ i wrote* a letter to the box; the name was not £i\en. 

Advertisement. 

Real Estate H'anted.—Aereage 10 to 100 «««* JJ 

Street, Conn Avc nJ‘ d i“ e ] e ”? ^ \ ve ; tf’vrell located for suit-, 
division; we have cash buyer if price is right. L. \ . Steirett 
Room 224 Oxford, 14th & N. A\e. 

Letter. 

“Wasiiixgtost, D. C., May bth, 1911. 

Messrs. L. V. Sterrett Co., Room 224 Oxford, 14th & N. Y. Ave., 
Washington, IX C. {(p .„ r 

, jxzrJz - 
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°, f Coll,, . llbia to scl1 - 0l 'c of 50 acres and one of 53 acres. 
JNotlunp: better m W ashmgton and at a price that \yill alxsolutelv 
yield big profits m the very near future. 

Yours respectfully, 

ELIJAH E. KNOTT.” 

Thereupon the witness further testified as follows: The 50 acre 
tract referred to in that letter was the 50 acre tract which Shoe¬ 
maker had submitted to me for sale and of which he sent me a 
blue print with the letter as to which I have testified. He sent 
them by Mr. Kay, a clerk in his office. Can’t form anv idea how 
Iono- it was before I wrote to Mrs. Sterrett that Shoemaker sent 
me the letter and blue print*. After I sent the letter Mrs. Sterrett 
telephoned and asked me to meet a party in her office; I did not 
know at that time whether it was a man or a woman; I went over 
to the office in the Oxford Building and found Mrs. Sferrett there: 

I took (lie blue prints with me and left the one of the 50 acre tract 
wilh her. When I met Mrs. Sterrett there was another ladv in 
the room, but I cannot remember who she was. T conversed with 
Mrs. Sterrett about it and she told me she laid her client 
• >h in another room. I met the client, it was Fultoii R. Gordon. 

Heina shown a map of the District of Columbia the witness 
further testified as follows: This 50 acre tract is located to the north 
of Connecticut Avenue, it goes up as far north as Rittehhouse Street 
<iud Mokinle\ Street runs right through it:* McKinley Street runs 
north right through it and the property would lie east and west 
of McKinlcv Street. 


Cross-examination: 

On the occasion of the visit to Mrs. Sterrett I showed both blue 
prints to Gordon and tried to interest him in both: djd not reach 
any agreement with Gordon; had been acquainted with Gordon 
some time; knew him as a man who was operating in land out 
there, buying and subdividing and selling: 1 knew' lje had large 
acreage tracts that he was subdividing in the immediate vicinity 
of this land; a very short distance away; not over half a mile not 
probably that far; I was under the impression that Gordon was 
perfectly familiar with the land and I assumed that lie knew whose 
it was but 1 did not know that personally. Prior to that 1 had 
met Gordon in his own office in connection with other property 
and knew all about his activities as an operator in that immediate 
vicinity. I never got any offer from Gordon and never submitted 
anything to Shoemaker as coming from Gordon. I will answer 
that 1 never claimed any right of compensation from Mr. Shoe¬ 
maker for anything that 1 did in connection with meeting Mr. 
Gordon, but. that is misleading without mv staling the whole of 
the facts it is only part of the facts. I showed Gordon the map, 
went over the property with him and showed him Mr. Shoemaker’s 
property and told him what 1 thought about it; that if he opened 
a street through to Connecticut Avenue there, it would lhakc it verv 
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accessible. That was about all that took place with Mr. Jordon’ 
On that occasion 1 told Mrs. Sterrett that she would have to b ms 
it in writing from Mr. Cordon; if she brought a proposition that 
1 would submit it to Shoemaker. 1 told her subsequently to that, 
when she came into the ollice. that same thing, that I would not 
<jo to Mr. S'hobmaker unless 1 had a proposition m writing. 1 > a 
is practically in substance all that happened. 1 never did get any 
proposition in writing and I never submitted anything; l had 
4’0 nothing to submit in the form that I demanded it to be in. 

Redirect: 

The explanation that I wish to add to my answer that I never 
claimed anv right of compensation from Mr. Shoemaker was that 
1 insisted she would bring a proposition in writing and she never 
brought it in writing: then after the property had been sold and 
published in the paper Mrs. Sterrett met me in the street and asked 
me if 1 saw it; I said. vcs. she said she was going to see Mr. Shoe¬ 
maker 1 did not go to see Mr. Shoemaker, but I wrote him a letter 
and subsequentlv I went to Mr. Shoemaker and asked him for an 
explanation in regard to it. Thereupon counsel for Pontiff ob¬ 
jected to the witness stating what Shoemaker said and the Court 

sustained the objection. . . .. 

Thereupon 1 witness further testified upon redirect examination, 

1 don't know particularlv that it was McKinley Street that I men¬ 
tioned to Gordon, 1 won't swear that 1 did but in our talk 1 just 
wanted to explain to him its advantages as they appeared to me, 
that it could be opened up very close to Connecticut Avenue, lie 
made no statement of its disadvantages; there was no talk about u; 
he said the price was too high, that was one thing lie said that I 
remember, the price was $2,500 an acre. I told lnm to make a 
proposition and I would submit it. 1 did not offer to take Mr 
Gordon out and show him the property nor did Mrs. Sterrett; there 
was no mention of anything of the kind; I understood from Mr. 
Gordon that he was familiar with the property that he knew exactly 
the propertv and was familiar with it; there was no question raised. 
He did not say he was going to talk to me further about it, he 
didn't tell me lie had anv negotiations pending for the property at 
that time. I don't think he told me he knew who it belonged to, 
still he might have. I will not swear that he did or did not. 

Antox Karl, called for plaintiff. 

Am employed in the District Surveyor's office. The map which 
1 produce is a correct map of the streets of the District—it shows 
McKinlev Street. In 1911, McKinley Street was opened east of 
Connecticut Avenue to 37th Street. In 1911 the eastern end of 
McKinley Street was at least a thousand feet from the oU 
41 acre tract in this controversy. On October 25, 1913, it was 
dedicated into the Gordon tract. 
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Thereupon the plaintiff, Lucy V. Sterrett testified in her own 
behalf as follows: 

I was a licensed real estate broker in 1911; I met Mr. Knott at 
that time; he came to my office; he answered a real estate advertise¬ 
ment of mine for acreage tract suitable for first-class subdivision 
and he came up and brought a plat and book of Pinehurst and 
presented them to me. Prior to putting this advertisement in the 
paper, I was in Fulton 11. (Jordon’s office on another matter and 
this subject came up and he said he had about sold out! his lots and 
wanted another acreage tract. I said, “I believe I can get it for 
you.” I said, “I would like to get it.” He said, “Yes, go ahead 
and submit it. bring it up.” So then 1 asked him where he would 
like it located, and lie said out Chevv Chase way, along 14th or 
loth, Wisconsin Avenue. Then I asked him if he would go as 
high as 52 acres, and he said it did not matter about]the amount, 
so that I got the location and price right. You will notice that 
that was in my advertisement. I was analyzing Mr. Gordon, trying 
to suit him, trying to get an acreage tract, and I tljink the ad¬ 
vertisement will bear me out. 

I 

My advertisement was the outcome of that interview. After I 
received Mr. Knott’s letter, Mr. Knott came to see me. 1 had a 
conversation with Knott. He showed me the plat and T said, “You 
are more familiar than I am. and 1 would like so much to get you 
and Mr. Gordon together.” 1 said, “Now that you arfe here, come 
right in; Mr. Gordon is right here now. You can explain it better 
than T can, as you are more familiar with that section than 1 am.” 
I had a conversation with Knott about commissions. I was very 
careful about that, as I had been left on so many commissions 
previously, and it kept me in bad here in Washington. This is 
not the first time. 1 had learned to be very careful. I asked him 
what commission he would pay me, and he said, “Mrs. Sterrett, I 
get 5 per cent,” and T should have half of the selling price, what¬ 
ever Mr. Shoemaker should see (it to accept in case we should make 
the deal. 


lie stated the price as $2,500 per acre, lie did not exhibit any 
letter from Shoemaker but lie told me that he had received a letter— 
it was three days before—from Mr. Shoemaker, soliciting 
42 him earnestly to sell that as quickly as possible; that he was 
very anxious to have it sold. I introduced Knott to Gordon, 
they seemed to know each other. They began talking and he 
spread the plat out; Gordon showed a great interest in the Shoe¬ 
maker tract, the only objection he had was that it was inaccessible; 
he liked it better than the other property if he could make it ac¬ 
cessible; Knott said “l can show vou how you can make it acces- 
sible,” aiul showed him McKinley Street was dedicated and could 
he cut through and also spoke of the fact that he c< uld buy 15 
more acres somewhere in the neighborhood of McKinley Street and 

■Gordon was fullv satisfied and liked the tract very intieh. Knott 

• 

did not say anything to him about going out to see tjhe property 
but one time 1 said to Gordon that Knott would like to take him 
out and he said “I can go out there, I have my automobile.” I 
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wanted to get 1 them together all the time so as to protect myself. 

I was watching out for my interest. I did not take (Jordon out out 
was willing to' have Knott do so. but (Jordon said he did not need 
Knott ho would go out alone. Knott told him the price was $2,o()() 
and he said “That is a little too high.” There was no suggestion 
to get the price lower, lie said he would see us again. 1 went to 
Mr?(Jordon's office again and asked him if he would put up a de¬ 
posit and make him a proposition—hut 1 am a little ahead of 
story. 1 went to Mr. Knott alxiut it. and asked Mr. Knott it he 
oouid get the'price down. 1 said. "Mr. (Jordon thinks that, is a. 
little too high can't you get the price down?" lie said. "1 do not 
hope to get the pricedown, hut if you will go and ask Mr. (Jordon 
for a deposit and for a proposition making an offer. I will do the 
best I can. but I don't hope to get that price down." So I went 
to Mr. (Jordoii. and he talked like he would sec me again; he was 
rigilt busy then, lie had all the information he wanted—-just 
putting up the deposit about that time—that is all. I hat is m\ 
opinion. I was coming down 14th Street one day: he came oxer, 
and he said. "You do not need to work on that tract am longei. 

I have put up a denosit on another tract that 1 like bcttci. 
said -Is it not for this tract Mr. Knott and I showed you? "No, 
it is not Mrs. Sterrett." "What tract is it?” “I am not at liberty 
t° tell." _ 

_p> t"p to that time I had disclosed to (iordon who the ownci 

was: I told him that Knott had it direct from Shoemaker, 
representing Shoemaker through Knott. 1 did not see the report of 
the sale in the paper. Mr. Knott seemed to make a little mistake 
there 1 met Mr. Knott on 14th Street, right near the District Na¬ 
tional Bank, and 1 said "Me. Knott. T can't help but think that Mr. 
(Jordon has put the deposit up on the tract we submitted to bun. 

" Whv." he says. "Mrs. Sterrett. 1 have just been around to the New 
York brokers and Mr. Prather told me he was cutting it up into sub¬ 
divisions." I said. "What!” I was glad to hear it because 1 knew 

inv commission was in it. • • i r 

r said I lmd worked too hard to lose mv commission, and l was 
going right down to Mr. (Jordon and to Mr. Shoemaker, and 1 did. 
1 caHed to <ee lx»th of them, and I saw both of them. too. I did not 
cot a cent 1 did go to see Mr. Shoemaker. I told Mr. Shoemaker 
who I was amt introduced mvself. I never had seen Mr. Shoemaker 
before. I told him that Mr. Knott and I had presented this tract to 
Mr. Fulton R. (Jordon, and that we were entitled to our commission. 
IIo said. “I do not know vou in this matter. Mrs'. Sterrett. T was 
talking five years ago to Mr. Cordon on this, ’ and lie sinl. H >*<'” 
are entitled to any commission you should go to Mr. Cordon and 
<>et it: he is the one to pay you not me.” T said, “Non do know me 
in this matter through Mr. Knott s letter’' and so 1 walked out. 

Cross-examination: 

Mr Knott told me if the sale went through and he got a commis¬ 
sion lie would give me half of it. That is exactly so. He promised 
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that. Tie said that was the general rule, that the broker got half 
and of course he would treat me right—two brokers forking to¬ 
gether. 

Thereupon the plaintiff called Fulton 11. Gordon who testified as 
follows: 

The contract of sale which I produce is the one entered into by me 
with Louis P. Shoemaker for the purchase of the 50 acre tract. 

Thereupon said contract was offered in evidence and is as follows: 

This agreement made this 29th day of June, A. I). 1911, bv and 
between Louis P. Shoemaker, of the District of Columbia, in 
44 his capacity as Trustee under the Will of Pierce Shoemaker, 
deceased, hereinafter styled the Vendor, and j Fulton lb 
Gordon, of the same place, hereinafter styled the Vendee, witnesseth : 

That the said vendor agrees to sell and convey to the vendee, by 
good and sufficient deed in fee simple, and the vendee agrees to pur¬ 


chase all that tract or parcel of land in the District of Columbia, 
known and desorilted as follows: All that tract of land lately part 
of the Estate of Pierce Shoemaker, fronting on the Broad Branch 
Road and bounded on the South by the Moreland tract and the land 
of the California Syndicate and on the north principally by the 
Horace .Jones tract, containing fifty acres, more or less, at and for 
the price of twenty-five hundred dollars ($2500.) per acre, and at 
the rate for any portion thereof less than one acre, upon the terms 
following: 

1. The vendee is to purchase the land above described at the said 
price, whatever the acreage may be and the vendor and vendee agree 
that the acreage shall be determined by the survey and cjomputation 
of the Survevor of the District of Columbia, his survey and compu¬ 


tation to be binding upon the parties as to metes and bounds, courses 


and distances and quantity or acreage of the tract sold. 

2. The purchase price shall be paid by the vendee!as follows: 
One thousand dollars ($1,000) in cash, on the signing of this agree¬ 
ment; nine thousand dollars ($9,000) on or l>efore sixty (00) days 
from the date hereof. 

3. The vendee shall execute and deliver to the vendor his four 
promissory' notes dated July 1, 1911. payable to the order of the 
vendor on or before one (1). two (2), three (3) and four (4) years, 
respectively after date, at the office of the American Security and 
Trust Company, in Washington, D. C.. each.and every of said notes 
to be for the sum of twenty thousand dollars ($20,000) with interest 
from date to maturity at four (4) per cent per annum, the interest 


to be payable semi-annuallv. 

4. For the balance of the purchase money, over and above the 
ninetv thousand dollars ($90,000) in cash and notes hereinbefore 
provided for. the vendee shall execute and deliver to the vendor his 
promissory note dated -Tulv 1, 1911, pavable on or befqre five CD 
years from date, to the order of the vendor, at the office of the said 
American Security and Trust Company, with interest from date to 
maturity, at the rate of four (4) per cent per annum, payable semi- 
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annually: the interest and principal upon all of said five notes to he 
payable at the said office of the American Security and Trust Com¬ 
pany. Provided that should any of the principal of any of said notes 
or any installment of interest on any one thereof be unpaid when 
due such unpaid principal and interest shall l>ear interest at six (6) 
per centum per annum from the time the same became due, until 

paid. . * , , 

5. Each and every of said five (•">) promissory notes shall be the 

first lien on the reafestate hereby bargained and sold and lie secured 
as such first lien by a deed of trust, to be a recorded first lien upon all 
of said real estate, conveying said real estate, free of any dower rights 
of the wife of the vendee, to be manifested by her joining in the deed 
of trust, the American Security and Trust Company to be the grantee 
and trustee therein. The said deed of trust to be in the usual form in 
use in this District to secure payment of deferred purchase money, and 
to contain among other covenants by the vendee covenants that the 
vendee will pay the said promissory notes, and the interest thereon, 
and all taxes,'general and special' assessed against said real estate 
while ally of the debt remains unpaid, and that upon default 
45 at any time in the payment of any of said notes or of any 
interest thereon, or taxes, the whole of said indebtedness may, 
at the option of the vendor be treated as immediately due and a sale 
of the real estate mav be made by the trustee in said deed of trust, 

(>. Whereas it is the purpose of the vendee to make and record a 
plat of sul>division of said tract into blocks or squares and lots with 
streets and alleys for the accommodation of said lots in conformity 
with the Act of Congress for the establishment of a Permanent Sys¬ 
tem of Extension of Highways in the District of Columbia, and the 
amendments thereof, such subdivision to he appro\ed b\ the Com- 
missioners of the District of Columbia, and to dedicate to the public 
for such use the necessary parts of said tract to constitute such streets 
and alleys, and to sell the said lots of said subdivision to diverse per¬ 
sons, anil to that end to improve the said tract by clearing the same, 
grading and laying out the streets and alleys and other like works 
it is therefore further agreed that the vendee shall covenant in said 
deed of trust that he will, during the first year after the conveyance 
to him of said tract expend upon said improvements not less than 
twenty thousand ($20,000) dollars, ten thousand dollars ($10,000) 
of which shall be expended during the first six months of said year, 
the whole of the said expenditure to be made in the following order. 

First in clearing up the entire tract of surplus trees v stumps and 
undergrowth; Second, in grading and regulating McKinley Street 
eastward from Broad Branch Road to Thirty-second Street in ac¬ 
cordance with grades to be approved by the Commissioners of the 
District of Columbia; Third, in grading and regulating that portion 
of Thirty-third Street which lies within said tract with grades to be 
approved by said Commissioners, and fourth, in the Hke grading 
and regulating of the remaining streets in said tract. The perform¬ 
ance of said covenant to be secured by said deed of trust in like 
manner as the payment of said promissory notes and any default 
thereon to have the same operation and effect and to give to the 
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vendor the like right to treat the whole debt as presently due and 
payable. 

7. To facilitate the plans of the vendee, the said deed of trust shall 
contain covenant by the vendor and the grantee trustee in said deed 
of trust that the trustee shall unite with the vendee in releasing from 
the lien of said deed of trust all those portions of the said tract which, 
in the scheme of said subdivision may be required to l>e dedicated for 
streets and alleys and further that the trustee shall, from time to 
time, when requested by the vendee and at his.cost, release from the 
lien of said deed of trust any lot or lots in said subdivision designated 
by the vendee, upon the payment by the vendee to the vendor on 
account of the principal of the indebtedness secured by said deed of 
trust a sum equal to fifteen cents per square foot for all ground re¬ 
leased which lies west of Thirty-third Street, and of ten cents ]>er 
square foot for all other ground in the said tract, subject to the, 
lien of said deed of trust and further that all shell partial 
payments on account of principal shall be credited upon the note 
first maturing, or to mature after any such partial payment. 

It is further agreed that in the subdivision of said tract the lots 
shall be approximately forty (40) feet wide, but no lot Shall be less 
than thirty (30) feet wide. 

8. The vendor shall convey the tract of land hereby Agreed to be 
sold and conveyed to the vendee by good and sufficient | deed in fee 
simple with special warranty, and a good title of record to be so cer¬ 
tified by the Real Estate and Columbia Title Insurance Companies, 

of the District of Columbia, free of all liens and incum- 
40 brances, including taxes to June 30, 1911, an<jl said deed 
shall contain covenants running with the land that no build¬ 
ing shall be erected on said land costing less than thirty-five hundred 
($3500) dollars and that no part of said land shall be occupied or 
used for residence by negroes or persons of negro blood, commonly 
called colored persons. 

The deed in fee and deed of trust shall be prepared and approved 
by counsel for the vendor, the cost of preparing deed to be paid by 
vendor, all other conveyancing, recording, and examination of title, 
surveying, platting and recording subdivision at the jeost of the 
vendee. 

Should the said Title Insurance Companies decline to certify a 
good record title in fee simple in the vendor within sixty days from 
this date, then the said one thousand dollars shall be returned to the 
vendee and this agreement shall be null and void and no claim shall 
be made against the vendor hereunder and the vendor shall not be 
required to make good any defects of title and all rights of the vendee 
shall cease. 

Should the said Title Insurance Companies certify a good record 
title in fee simple in the vendor within sixty days from the date 
hereof and the vendee fail to comply with the terms of sale in sixty 
(fc>0) days from the date hereof, then the said one thousand dollars 
($1,000) shall become the absolute property of the vendor as liqui¬ 
dated damaoes for such default bv the vendee and all other rights of 
the parties to this agreement, the one against the otherj shall cease 
5—3081a 
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an d determine nml it is agreed that time shall he regarded as being 

* >f iV,m^T?hc ^Su. obligations hereunder on or before 
dxu s mm be date hereof by fully comply ng "Uh the tenns 
hereof then l.o shall 1* allotted out of the nine thousand $9 0(H)) 
dollars 'ash pavntent. a stun equal to one and one-ha ft Ha) I e. 
eentunt of the entire purchase price, both cash and defend I., 

m This contract shall not be assigned by the vendee 

;r,‘and foS the tnmlor. as liquidate,! damages, the one thou- 
sand dollars paid on account of the purchase nionep 

In witness whereof the parties hereto have hereunto set their hands 
andsealsdiT duplicate on the day and year ii.st altove wntten. 

I ouis P. SHOEMAKER. |skat..1 
ami 7V. Eft. Pierre Shoemaker. 


i.u-T TAV T? COIJDOX 


I T 


Witness:— 

KM I LIE 1). DYSI.AND. 

Jhere‘or S-gf** 

s s n‘»is 

aliout two blocks east of Connecticut Avenn,e; about <.'™* 

T bough, two Other th. 

sp tel- -i -SeXiS 

Sl^wHhe Aout 350 fee, front tvhere Me- 

Kinley Street ended. 

Cross-examination: 

T had known the location of the Shumaker land abom severer 

eight years from now: was persona It fan, . *• before 

around it and over it several time- hornone to two ^ ^ 

‘ '"^‘j'qiSe^ I ever 'went*on it together; the Collins 
recall that Sh(^ema,ker an 1 e vear before 1 bought them; 

IlfeSS HShSrBS 
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contract of purchase; lie had priced it at $2,500 an acre, and never 
at any differentj>rice. T don’t think I ever made any offers to him 
ot less than $2,500 but I tried to jew him down, but did not make 
any progress. I told him he was a little high and trjed to get him 
down, but lie would not come down; the negotiations that actually 
culminated in this purchase were going on about 12 months. Dur¬ 
ing the 18 months preceding I would ride around it iti my automo¬ 
bile then I would walk over it. 1 walked all through iti, north, south, 
cast and west, and just studied the grades in my owiji way, a good 
many times. I was studying it carefully during ibis 12 or IS 
months before I ever saw Mrs. Sterrett, to see how pinch grading 
1 would have to do if 1 Ixnight it; whenever 1 was in!the neighbor¬ 
hood I would walk through it. The tract I was thep operating on 
was (55 acres and 1 had been operating on it four years before I 

put up a deposit for this tract; the Shoemakerjtract was full 
4<S two Mocks from the land I was operating on.! 1 knew Mc¬ 
Kinley Street as far as it existed prior to MavjlOll; I built 
McKinley Street through the other property I had andj I also studied 
how it would go through this property if I bought itj and planned 
that—in a wav I thought it out a year and a half Ixjfore I bought 
this ground; I didn’t have to be informed that MdKinlev Street 
could be put through there or any other street in opder to be ac¬ 
cessible; it was my regular business to study it out jmyself and \ 
had it all planned out. 1 knew the price of the Shoemaker grounds 
probably 18 months before 1 bought it and knew approximately the 
area; 1 had looked it up on the plat-books. Shoefnaker always 
talked encouragingly to me of buying it. that it was a good location; 
he did not press the matter, but he spoke encouragingly! of me buying 
it, was willing to sell it to me if 1 would take it at tlpat price. 

Redirect examination: 


1 said 1 was familiar with McKinley Street, because|1 had built it 
through my old subdivision, which is west of the Shojemaker tract; 
McKinley street goes east and west through both trajets McKinley 
Street had not been built any further than 37th Street; jafter I bought 
the other tracts, the Chevy Chase Land Company gavc> me the right 
of way through their land and I built the street through that little 
strip. 1 bought the Dry Meadows and Collins tract-* at>out the same 
time as the Shoemaker tract, about a week or two before! I remember 
being in Mrs. Sterrett ? s office. She telephoned me thatjshe wanted to 
sec me about some ground; that she wanted me to njeet somebody 
and I went over; I met Knott there; may have know^i him before; 
am not sure. I can not recall that they mentioned tlie Shoemaker 


tract at all; 1 don't remember seeing a plat, a little'blue print: I 
can not recollect that the Shoemaker tract was ever mentioned to me; 
1 never got to the ‘final business of making; an offer jfor the Shoe¬ 
maker tract until a little while before the contract wfis signed; up 
to that time we talked and discussed it; for eighteen ljnonths before 
the interview in Mrs. Sterrctt’s office I was discussing it with him. 
Our minds never met until a day or two before we signed the contract, 
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!,„t « were ne»etiatms all the time. Bat the final agreement™ 
not* untila tea days before this paper was draw"! j , 
io ihen and we went over to Mr. Johnson s ofme. 1 ItnnK no 
rcw that eontria t if 1 am not mistaken. At the time of the 
interview with Mrs. Stcrrott 1 had a general knowledge ot the genera 
liioliwav «v«tem which showed the hx-ation ot these stie ts, < 

aiw conation with Knott in Mrs. Kterrott s office as to 

I t ^ r eets would go through the Shoemaker tract, lo the be. 

i. i .c in tlvif office 1 am positive about the Sancman tiact ant 

I'think*I am positive about the Blue Kidtte tract T cand 
the Shoemaker tract was mentioned. AJ»out $to,000 ot the no^ 
mentioned in the contract have been paid *10,000 cashpaicl anu 
the first *20.000 note was paid in a few months; I don t think I at 
mvcorrespontlence with Shoemaker. Me had our a nous li e 
interview^evm^little while, every few weeks; we would meet in the 
street and ride together in a buggy and talk about it, I Mould go o 
htlm e and we would talk about it: the reason it was strung out^ 
lon^was that 1 did not want to buy it until 1 was through with th 
other here and 1 was just leading up to it gradually. T can n t 
ra,.ll that 1 ever asked Mrs. Sterrett to look me up a piece of land, 

1 may have in a casual way and forgotten it, but 1 can not recall it. 

II. T. Wilder called as a witness for the plaintiff. 

4m a real estate broker, am familiar with the custom of business 
in the real estate business in the District of Columbia: the commis¬ 
sion paid* for the sale of suburban property is five per cent on the 
full amount of the purchase price and the seller always l>a\s the com¬ 
mission for securing the party who will buy. 

Thereupon plaintiff offered in evidence and read to the jury 
certified copies of deed from Shoemaker to Gordon, con\e> in„ 
50 the Shoemaker tract and a deed of trust from Jordonset ™ 1 ■ & 
$116,000 of notes on the same land; also of deed from P 
ardson Merillat to Gordon of 10 acres and of the Collins tract fur 
six acres. And thereupon the plaintiff announced her case dosed, 
and the foregoing is all the evidence offered in the case. 

Whereupon counsel for the defendant Shoemaker moved the 
Court to direct the jurv to return a, verdict for the defendant ^boc- 
maker to which counsel for the plaintiff objected, but the Court 
overruled the objection and granted said moti-on and 
the iurv to which judgment in this behalf the plaintilt t>> ne 
counsel * excepted and the Court noted the said exception on its 
minutes, which the plaintiff prays may be saved to her, signed and 
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sealed and made a part of the record in this case, which is accordingly 
done this sixth day of February 1017, now for then. 

ASHLEY M. GOULD Justice. 
This bill of exceptions agreed to. 

WM. G. JOHNSON, 
Counsel for Appellee. Shoemaker. 

I 
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Statement of the Case. 

Lucv V. Sterrett, the appellant, was informed bv Fulton 
R. Gordon that he was in the market to purchase a trhct of 
real estate, ripe for subdivision, “out Chevy Chase j way, 
along Fourteenth or Fifteenth, Wisconsin avenue” (R., 29), 
and immediately inserted in the paper an advertisement for 
such a property (R., 29). Her advertisement was answered 
the day it appeared, May 0, 1911, by Elijah E. Knott, by 



letter of tlmt date (R., 2(5). offering two tracts near Chevy 
Chase, one of .'0 acres and one of 55 acres. The 50-acre 
tract was the property of the defendant. Louis P. Shoemaker, 
which was purchased the 2‘.Hh day of June, 1011, by the 
said Fulton R. Cordon for *2.500 an acre (R., 31). Knott 
had authority in writing from Shoemaker to sell that prop¬ 
erty for that price (R., 25). In response to the letter of 
Knott the appellant S'terrett arranged a meeting at her 
ollice between Knott and Cordon, at which meeting Knott 
offered Cordon the Shoemaker 50 acres (R.. 27). Cordon 
objected tb the tract as being inaccessible (R., 29), but made 
no statement that he was dealing with the owner or any one 
else for the property ( R.. 2<S). Whereupon Knott called his 
attention to the fact that McKinley street was already dedi¬ 
cated nearly to the tract, and a short further extension of 
that street "through to Connecticut avenue there, would 
make it very accessible"' (R., 27). This act of salesmanship 
secured from Gordon an expression of willingness in that 
view of the matter to go look at the property (R., 29), and 
sec them again (R., 30). Following up this expression of 
interest the appellant called upon Gordon and offered to 
have him taken out in an automobile and shown the prop¬ 
erty. This offer was met by staling, "1 can go out there; 
I have my automobile" (lb, 29). On another visit Gordon 
told the appellant Sterrett the price was a little too high, but 
made no suggestion to her to see if she could have it re¬ 
duced (R., 30). On reporting this to Knott appellant was 
told the price could not be reduced and unless there was a 
deposit of earnest money he would not submit a lesser offer. 
No mention was made bv Gordon at any of these interviews 
that he even knew who the owner was, and of course no 
mention of any negotiations with the owner for its purchase. 
Afterwards appellant was coming down Fourteenth street 
and Gordon came over and said, “You do not need to work 
on that tract any longer; I have put up a deposit on another 
tract that I like better." Appellant asked, “Is it not for this 
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tmct Mr. Knott and I showed you?” to which Gordon re- 
phed, “No, it is not, Mrs. Sterrett” (R., 30). Shoemaker 
told appellant he had been talking five years before! to Mr 
• Gordon about the tract (K., 30), but until after the inter¬ 
view arranged by Mrs. Sterrett as a result of Knottfs letter 
of May 6, 1911, and the removal from the mind of Gordon 
of the objection of inaccessibility of the Shoemaker 50 acres, 
nothing was done by Gordon to secure the property (R 
30). Thereafter he bought the 15 acres near McKinlev 
street, called to his attention by Knott (R., 29). “I bought 
the Dry Meadows and Collins tract about the same time"as 
the Shoemaker tract, about a week or two before” fR 
35, 3G). 1 5 

And Anton Karl, of the District Surveyor’s Office, testifies 
that McKinley street after the purchase was actually dedi¬ 
cated into the oO acres (R., 28), and Gordon himself testifies 
that the Collins tract was 350 feet from the end of McKinley 
street at the time of the purchase, and that McKinley street 
ran through part of the Collins tract (R., 34), so that the 
suggestion of Knott was adopted by Gordon and the 50 acres 
made accessible in the way he indicated it could be. 

The agreement of sale of June 29, 1911, between! Shoe¬ 
maker and Gordon discloses why Gordon went around the 
brokers, telling the appellant he had “put up a deposit on 
another tract that I like better” (R., 30). 

The eighth paragraph of that agreement shows the pur¬ 
chaser Gordon collected from the vendor Shoemaker a com¬ 
mission of 1 y, per cent (R., 34). As the customary com¬ 
mission in the District of Columbia for the sale of suburban 
real estate is 5 per cent (R., 36), Shoemaker was making 
money while his agent Knott was delaying the efforts lof his 
employee, the appellant, by demands for a cash deposit from 
her customer as a condition of taking up the negotiations 
with his principal (R., 2S), who by the letter sent by Mr. 
Ray, a clerk in his office, had directed him to give special 
attention to the sale of this property (R. ? 26 and 27) j 


i 






4 


The interview in Mrs. Sterrett‘s office between Knott and 
( Jordon and the demonstration of how the extension-of Mc¬ 
Kinley street would remove (Jordon's objection of inaccessi- 
bility (R., 27 and 28), was the procuring cause of the sale 
and made (Jordon a purchaser and terminated his uncer¬ 
tain interest,-which Shoemaker had not been able to termi¬ 
nate in several years (R., 4). On May (5, 1911, Gordon 
had not determined to buy the Shoemaker 50 acres, for that 
day appellant had advertised for acreage ripe for subdivision, 
because he had told her, “Yes, go ahead and submit it; bring 
it up" (R., 29). 


Assignment of Errors. 

1st. The court erred in dismissing the case against the 
defendant Knott on plaintiff’s opening statement 

2d. The court erred in directing the jury to return a 
verdict for defendant Shoemaker. 


ARGUMENT. 

I. The affidavit of defense of Louis P. Shoemaker, attached 
to his pleas under the 73d Rule, admits the employment of 
Elijah E. Knott as his agent for the sale- of the 50 acres 
(It. 4), carefully avoiding the denial of the direct allega¬ 
tion in the declaration he “did engage the services of Elijah 
E. Knott, a real estate broker, and one of the defendants 
herein, to sell said parcel of real estate’ - (R., 2). 

That being the case he was expected to be diligent in his 
agency and to use all methods customary in the real estate 
business to procure results for his principal. The answering 
the advertisement of another broker for such a property as 
had been placed in his hands for sale by Shoemaker was a 
proper act of diligence in seeking a purchaser (R., 26). 
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The answering of such advertisement and the subsequent 
meeting of the appellant s buyer was an assumpsii to pay 
appellant for any assistance she rendered him in the per¬ 
formance of his agency, the custom of business being that 
in real estate transactions the vendor pays the compaissions 
and the vendor’s broker should divide commissiohs with 
those whose aid he mav use. 

Having an authority from the owner and having jmet the 
purchaser through the efforts of the subbroker his responsi¬ 
bility to secure the subagent in the rewards of her labor was 
complete, and mere negligence or indifference on his paid 
about the subbroker’s remuneration does not remove his 
liability or responsibility. 

It was error to hold that his liability to his employee 
Sterrett, the appellant (R., 24), depended on whether lie had 
been diligent in business and had collected the commissions 
due, and there was no liability for negligence to collect. 

The appellant being the procuring cause of the j sale, it 
was a question for the jury to determine whether the agent 
had collected the commission and so was liable to tjhe sub¬ 
agent or was negligent in the conduct of the business of his 
principal, to the injury of appellant, and was so liable instead 
of the principal. 

Ilis responsibility to his employee is not dependent on 
his diligence in collecting, and even if his failure to collect 
was due to the failure of the sale because of defective title 
he would still be liable to the subagent who procured a buyer 
able, ready and willing to buy: 

“The plaintiff found and produced such purchaser,, 
and then defendant discovered that the said parcel of 
land was not the property of his principal; and he 
claims this was a mutual mistake of fact, which 
avoided the contract to pay commissions on the sale. 
The plaintiff was in no way responsible for flic de¬ 
fendant's mistake. On these facts judgment was 
rendered for the plaintiff. This judgment was plainly 
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right. * * * The plaintiff performed the labor 

which he agreed to perform, and cannot be defeated 
by the fact that defendant was negligently mistaken 
as to a fact which was entirely immaterial to the 
plaintiff, and which should have been within the de¬ 
fendant's own knowledge. 

Hart hell vs. Peter. 88 Wisconsin, 316. 

DeWolf vs. Wisconsin Lake 1. <fc C. Co.. 141 
Wisconsin, 243. 

Hell <‘t al. vs. Stedman, 88 Nebraska, 625. 

Reynolds-McGinness Co. vs. Green, 78 Ver¬ 
mont, 31. 

"A real estate broker and his subagent stand rela¬ 
tively in the same position with reference to the right 
of compensation as do the principal and the broker." 

Walker Real Estate Agency, sec. 519. 

Leonard vs. Roberts, 20 Colo., 88. 

Olson vs. Jodon, 38 Minn., 466. 

Parker vs. Merrill. 173 Mass., 391. 

Whiting vs. Saunders, 51 N. Y., Sup t, 213. 

II. The appellant, as procuring cause of the sale to Gordon 
of Shoemakers 50 acres, was entitled to the reward for hex- 
labor: 


‘•Hut when a broker, so authorized, is the procuring 
cause of a sale made by the owner, he is entitled to 
his commissions, even though the owner is ignorant 
of it. at the time, and sells for a price and upon terms 
different from those fixed in his contract with the 


broker.” 

Brvan vs. Abert, 3 


Apps., I). C., 180. 


The statement of facts, without further argument, would 
seem to show that the appellant Sterrett was the procuring 
cause of the sale by Shoemaker of the 50 acres to Gordon. 
If that is the case Shoemaker is liable for the commissions 
earned by appellant as well as his agent Knott. 

Not having received the portion of the commission prom- 
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ised appellant by Knott, the agent of the owner, she ljad a 
right to sue the owner Shoemaker. 

“When the owner of certain real property employs 
a real estate agent to obtain a purchaser therefor, and 
such agent, acting within the scope of his authority, 
but without said owner’s knowledge, employs a broker 
for that purpose, said broker’s authority continues 
after revocation of the agent’s authority, and until 

notice thereof. j 

“If during such period, he finds a purchaser for 
the real estate, he can recover commission from the 

owner.” ! 

Lanison vs. Sims, 48 K Y. Supreme Court, 

281. | 

Knott had a right to bind his principal Shoemaker by 
the employment of a subagent. 

“Nevertheless, when an act to be done is ministerial 
or mechanical only, the agent may employ another 
agent to do it, and in such case the act is a^ well 
performed bv the subagent as by the agent.” 

Ryer vs. Turkel, N. J. (Err. & AppJ) 70, 
Atlantic, 69. j 

■ i 

Shoemaker’s employment of Knott being proven by 
Knott’s testimony and admitted by Shoemaker in the plead¬ 
ings, and the employment of the appellant by Knott | being 
proven by the letter of Knott of May 6, 1911, and by his 
meeting her customer in her office, and the balance of the 
testimony tending to prove that the services of plaintiff, 
rendered in pursuance of that- employment, was the procur¬ 
ing cause of the sale, it was error in the court not to jet the 
facts go to the jury, but to direct them to render a yerdict 
for the defendant Shoemaker. 

“It is onlv when but one reasonable view can be 
. taken of the evidence and of its every intendment, 
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and that view is utterly opposed to the plaintiff’s right 
to recover, that a ease should be withdrawn from a 

jury-'’ . 

Railway Co. vs. Galway, <5 App. I). C., 148. 

“Taking the case from the jury on the motion of 
the defendant is equivalent to a demurrer to the evi¬ 
dence, and admits all facts testified to by the plain¬ 
tiff’s witnesses, and all reasonable inference there¬ 
from.” 

Frank vs. Ilirsh, 3 App. 1). C., 491. 
Flanncrv vs. Red Granite Co., 3 App. 1). C., 
395. 


Certainly the testimony adduced in behalf of the appellant 
was not "utterly opposed to the plaintiff's right to recover.” 

About May <>, 1911 (R., 29), the purchaser Gordon was 
looking for a tract of land ripe for subdivision and disclosed 
to the appellant, a licensed real estate broker (R., 29), that 
be was in the market to make such a purchase, and told her 
the localities in which the land be would purchase must be 
located (R., 29), so that on or about May 0, 1911, Gordon 
bad not found a tract which suited him for subdivision not¬ 
withstanding the negotiations which Shoemaker, in his affi¬ 
davit of defense, swears he had been conducting for several 
years in an effort to get Gordon to buy his 50 acres (SR., 4). 

Acting on this information, appellant proceeded to find 
such a property as Gordon said he would buy, and for that 
purpose inserted the advertisement appearing in the papers 
of May 0, 1911 (R., 2(5). Having received the letter of 
defendant Knott of that date she arranged the interview at 
her office between Gordon and Knott and got Knott, who 
was familiar with the Shoemaker property, to present it to 
Gordon arid show its advantages, and at that meeting Gordon 
made objection to it as being inaccessible (II., 29). Knott 
testifies: at that meeting “I showed Gordon the map, went 
over the property with him, and showed him Mr. Shoe- 
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makers property, and told him what I thought about it; 

that if he opened a street through to Connecticut avenue 

there, it would make it very accessible” (K., 27 and 28). 

At this interview Gordon was informed that 15 acres lying 

between the then end of McKinlev street and the 50 acres 

«/ 

could be purchased, which would make the extension of 
McKinley street into the 50-acre tract possible, and rejnovc 
his objection to the Shoemaker tract as being inaccessible 
(R., 29). If this interview and the facts brought out thereat 
were not the procui ing cause of this sale it is certainly a 
matter for explanation how they all happened to be done 
by Gordon immediately thereafter (K., 35). Certainly it 
was for the jury to determine whether, the appellant, by 
presenting the facts of the situation to Gordon and there¬ 
after seeing Gordon and Knott in efforts to consummate the 
sale, which she only desisted from when Gordon told her he 
had purchased (K., 30), was or was not the procuring |-ause 
of the sale and so entitled to recover. 

“First. If the jury believe from the evidence, that 
the defendant placed the property in question in the 
hands of the plaintiffs for sale, said plaintiffs being 
real estate brokers, and that the said plaintiffs adver¬ 
tised said property for sale, and that the purchaser 
derived his information that the property was for sale 
from the plaintiffs, and afterwards negotiated himself 
with the defendant and purchased the property, then 
the plaintiffs are entitled to recover whatever the jury 
niav think their services reasonable worth. 

• / %J 

“On hearing and argument in the general term 
these rulings were affirmed.” 

Ivilbourn & Latta vs. King, 6 D. C., 310. 

The court having directed a verdict in favor of the de¬ 
fendant Knott on the ground that to make him liable it 
was necessary either to show lie had misrepresented as tb his 
agency or had collected the commissions and failed to pay 
(;R., 24), it was error to deprive the appellant of any remedy 
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against Shoemaker unless it appeared beyond doubt that 
onlv one reasonable view could “be taken of the evidence 

4/ 

and of its every intendment, and that view is utterly opposed 
to the plaintiffs right to recover.” 

Respectfully sulmiitted, 

S. HERBERT GIESY, 

JOHN C. GITTINGS, 

Attorneys for Appellant. 
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MOTION TO DISMISS APPEAL, OR AFFIRM 

Appellee Knott in due time filed and submitted alter¬ 
native motions to dismiss, or affirm, this | appeal, 
which motions were continued by the Court, Until the 
hearing on the merits. 

Appellee Knott now insists on these motion^, on the 
grounds, and for the reasons, with authorities| set out 
therein. Sup. Ct. Rule 7, Sec. 1; id. Rule; 25, id. 
Rule 33, Secs, 1 and 4; id. Rule 48, Secs, 1| and 4; 
Doyle v. D. C., 44 W. L. R. 263. 

STATEMENT OF THE CASE j 

Appellant and Appellee Knott were alleged, aud 
stated in the opening statement to the jury, to be co¬ 
brokers in an alleged real estate sale and that Knott 


if '•$. 









was the agent of the Appellee Shoemaker’s 'ij'estator; 
no concealment of agency was made by Knott as to 
his principal, Shoemaker; nor any misrepresentations 
or fraud charged against Knott. (See p. 25.) 

The lower court made the appellant elect to proceed 
against Shoemaker on Knott’s agency, or against 
Knott on his mis-representations of agency, and appel¬ 
lant chose the former (pp. 24 and 25), an^l conse¬ 
quently is bound by that election. 

ARGUMENT j 

When an agent discloses his principal at the time of 

entering into the contract, then the principal only can 
be used on the contract. 

When a court puts a litigant to an election] and the 
litigant makes his choice, he is forever bounil by that 
choice. Robb vs. Vos, 155 U. S. 13 at 40*1. Ap¬ 
pellant having chosen to pursue Shoemaker, and lost, 
cannot then go back and pursue Knott. 

The judgment of the lower court is proper and 
should be affirmed. 

Respectfully submitted, 

I 

Raymond M. Hudson, 
Attorney for Appellee\ Knott. 
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Statement. 

In the opinion of counsel for this appellee the statement 
of the case given in the brief for appellant dobs not cor¬ 
rectly present the case as it was submitted m the 
court below. A brief summary is, therefore, here sub¬ 
mitted in behalf of this appellee, in which it I is deemed 
proper to invite attention to the pleadings. The declara¬ 
tion, which is against both defendants, is in two counts. In 
the first, a special count in assumpsit, the plaintiff »ue.' 
for compensation for services as a real estate broker m 
securing a purchaser for land held for sale by Shoe¬ 
maker, this appellee’s testator. j 

The contract alleged in this count is that the said bhoe- 

maker (Rec., p. 2) [ 

“did engage the services of Elijah E- Knott, areal 
estate broker, and one of the defendants herein, 
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to sell said parcel of real estate; that to bring about 
a sale of said property, the said Elijah E. Knott, 
and the said Shoemaker engaged the services of 
the plaintiff, also a licensed real estate broker, 
for the purpcse of securing a buyer for the prop¬ 
erty aforesaid.” 

The second count is the common counts in the com¬ 
bined form. No evidence was offered in support of any 
one of these counts, unless it be the count for work done. 
This count is expressed thus (Rec., p. 2): 

“And for work done and materials provided 
by the defendants at his request.” 

On motion of defendant, Knott, the court directed a 
verdict in his favor upon the opening statement of plain¬ 
tiff’s counsel (Rec., pp. 21-25) and thereupon the plain¬ 
tiff proceeded against Shoemaker alone (Rec., p. 25). In 
the course of the discussion over the motion to direct a 
verdict in favor of Knott, it developed that the theory 
of plaintiff’s case, so far as the liability of Shoemaker was 
concerned, was not that she had been employed by 
Shoemaker, directly, but that Shoemaker employed her 
through Knott who was Shoemaker’s agent for that pur¬ 
pose. Thus, counsel for Shoemaker had stated Shoe¬ 
maker's position to be that Shoemaker had (Rec., p. 22): 

“Never employed or authorized Mr. Knott 
to make any bargain or contract for him with the 
plaintiff, about anything.” 

And the court called attention of counsel for plaintiff 
to the fact that the case stated was that (Rec., p. 23): 

“ Through Mr. Knott Mr. Shoemaker engaged 
the services of the plaintiff.” 

This alleged agency of Knott to employ the plaintiff 
in Shoemaker’s behalf was a vital point in the case, 
and after the ruling by the court in favor of Knott, and 
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before the introduction of any evidence, the following 
occurred (Rec., p. 25): 

“Mr. Johnson. Now, in order that the defend¬ 
ant may not be misled, I understand that counsel 
are now bound to the position that the liability 
of Mr. Shoemaker depends upon the establish¬ 
ment of an agency in Knott. 

“The Court. That is what the declaration 
alleges. 

“Mr. Gittings. We concede that. Unless we 
establish agency for Shoemaker we have no case, so 
far as Shoemaker is concerned 

The plaintiff then proceeded with the introduction 
of testimony and upon the close of the plaintiff’s case 
counsel for Shoemaker moved the court to direct the jury 
to return a verdict for that defendant, which motion the 
court granted. 

Five witnesses testified in behalf of plaintiff, including 
plaintiff. Two of these testified as to merely formal 
matters, Karl testifying as to a plat (Rec., p. 28) and 
Wilder as to the customary rate of commissions (Rec., 
p. 33). Gordon, the actual purchaser, testified at length, 
but gave no testimony as to any authorization of Knott 
by Shoemaker to employ the plaintiff, and claimed that 
he dealt directly with Shoemaker and not with the 
plaintiff (Rec., pp. 34, 35, 36). Knott testified that the 
only authority that he had from Shoemaker was by a 
letter, which authorized him, Knott, to find a purchaser 
at a certain price (Rec., pp. 25-6), while the plaintiff 
testifies that she never had any communicaton with 
Shoemaker until after the sale to Gordon (Rec., p. 30). 

8901—2 
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ARGUMENT. 

The evidence in this case not only does not tend to 
prove that Shoemaker ever employed the plaintiff, or 
authorized her to be employed in his behalf, but it estab¬ 
lishes, positively, that he did not do so. It further un¬ 
equivocally shows that her sole relation to the matter 
was that of a subordinate of Knott, to whom alone, if 
lo any one, she could look for compensation. 

Her own testimony, so far as it affects Shoemaker, is 
that the first and only relation she had with him was 
after she learned that Gordon had purchased the land 
and was cutting it up into a subdivision (Rec., p. 30). 
She testifies that after she learned of that (Rec., p. 30): 

“I did go to see Mr. Shoemaker, I told Mr. 
Shoemaker who I was and introduced myself. I 
had never seen Mr. Shoemaker before.” 

Nor does she claim, in her testimony, that Knott 
employed or attempted to employ her as Shoemaker’s 
agent. According to her own testimony she was work¬ 
ing for Knott and understood that he, Knott, was to 
compensate her. Her testimony is (Rec., p. 30): 

“Mr. Knott told me if the sale went through and 
he got a commission he would give me half of it. That 
is exactly so. He 'promised that. He said that was 
the general rule, that the broker got half, and of 
course he would treat me right—two brokers working 
together .” 

Here, the plaintiff, in describing the nature of her em¬ 
ployment distinctly states that she was not the agent of 
Shoemaker, but the assistant of Knott. She was not to get 
a commission from Shoemaker if the sale went through, 
but Knott was to giver her half of his, Knott's, commis¬ 
sion; that was the general rule, “and, of course, he would 
.treat me right.” Not a suggestion that she was to look 
■to Shoemaker for anything. 
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Knott testified that his only communications with 
Shoemaker were in writing and consisted id a letter 
from him to Shoemaker soliciting a list of Shoemaker’s 
properties, so that he could try to sell some of it (Rec., 
p. 25), and Shoemaker’s one letter in reply, which was 
lost, but the contents of which he detailed jas follows 
(Rec., pp. 25-6): j 

“He just specified two properties which he sent 
the blue-prints for, one I have and the other I 
gave to the plaintiff; that was this particular 
property—stating that he had these two proper¬ 
ties and the price that he put on this property was 
$2,500 per acre; that is, the property that was 
sold to Mr. Gordon; the letter stated the price of 
this property $2,500 an acre and expressed a wish 
that I would give it special attention; to that effect, 
that was the meaning of the letter .” 

He was then interrogated by the court and answered 
as follows (Rec., p. 26): 

“Q. Did he give you in that letter, as [you] 
recollect it, any authority to employ another agent 

to sell it? I 

“A. No, he did not express anything of the kind, 

but I assumed, of course, it was implied that I had 
a right to use any legitimate means common in 
the business, which is to give it to other agents 
to help you.” 

He further testified that when he went to see the plain¬ 
tiff (Rec., p. 28): 

“I told Mrs. Sterrett that she wodld have to 
bring it in writing from Mr. Gordon; if she brought 
a proposition that I would submit it to Shoemaker. 
I told her subsequently to that, when she came 
into the office, that same thing, that I\ would not 
go to Mr. Shoemaker, unless I had a proposition 
in writing. That is practically in substance all that 
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happened. I never did get any proposition in 
writing and I never submitted anything; I had 
nothing to submit in the form that I demanded 
it to be in.” 

The plaintiff’s own witness, who is alleged to have 
employed plaintiff in Shoemaker’s behalf, and the only 
person to whom, it was claimed, at the trial, Shoemaker 
had given any authority whatever, positively denies 
that Shoemaker gave him authority to e nploy the 
plaintiff, denies that he did employ her in Shoemaker’s 
behalf and asserts that he merely engaged her to assist 
him, Knott. 

The record also conclusively shows that Shoemaker 
had no knowledge of the plaintiff’s alleged activities, 
or even of her existence until after he had closed the 
sale with Gordon. 

The defendant, Shoemaker, never having employed 
the plaintiff, nor authorized her to be employed in his 
behalf, and never having had knowledge or notice of any 
activities by her can not possibly be charged with any 
contractual obligation to her. 

Numerous cases are cited in the brief for appellant, 
all but two of which are obviously without application, 
as they are all cases in which the employment was either 
admitted or proved, and not cases in which there was no 
privity of contract between the owner and the broker. 

The two cases cited in appellant’s brief (p. 7) have an 
apparent relevancy resulting from ignoring the facts 
involved in both cases, a very obvious misquotation of 
language, in one, and the severance from its context of 
the language in the other. 

The language quoted from the case of Lamson vs. 
Sims, 48 N. Y. Superior Court, 281 (erroneously cited 
in the brief (p. 7) as 48 N. Y. Supreme Court), does not 
occur in the opinion of the court, but is taken from the 
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syllabus, and it is respectfully submitted, has no support 
in the opinion of the court. 

There is no separate statement of facts in the report 
of the case, but from those stated in the opinion 
the clear inference from the facts stated is that there 
were three parties involved: (1) the owner, (2) his agent, 
who was not a real estate broker, and (3) o real estate broker. 
The agent was authorized to sell the property^ and the 
opinion states that evidence was given tending to show 
that (p. 282): 

“Such property is almost invariably sold 
through a broker in the city of New York.” 

The court states the case and its conclusion thereon 
as follows (p. 281): 

“The action was to recover the amount of com¬ 
missions alleged to be due to plaintiff, ;a broker, 
in procuring a purchaser of certain real estate, 
under an alleged employment by defendant. The 
defendant was the owner, and the plaintiff claimed 
that he was employed by defendant through an 
agent of the defendant .” 

| 

(282): I 

“The agent was a witness for the defendant, 
and gave detailed testimony as to his relations 
to the defendant and to the plaintiff, and in such 
a form that the jury were at liberty to take his 
testimony as affording circumstantial evidence 
as to his authority to employ a broker for the de¬ 
fendant. On the whole case, the jury could com¬ 
petently determine whether the defendant had 
given to his agent for sale authority to employ, 
for him and for that purpose, a broker.” 

j 

The court then holds that if the agent had authority 
to employ a broker, and had done so, the subsequent 
revocation of the agent’s authority would not affect the 
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broker’s rights, until notice of such revocation was given 
the broker, under the familiar principle that prior 
authorized acts of an agent, with third persons, bind 
the principal r otwithstanding subsequent recall of the 
agency. 

So, also, the language quoted in the brief (Brief, p. 7) 
from the case of Ryer vs. Turkel, 70 Atlantic Rep., 69' 
(Official Report, 75 N. J. L., 677), is given an erroneous 
significance by being wrenched from its context and dis¬ 
sociated from the facts of the case. From the report of 
the case it appears that the action was brought by Ryer, 
a real estate broker, against Turkel, founded upon a 
direct employment of Ryer by Turkel. This employment 
was shown (p. 680) to be an agreement in writing be¬ 
tween Ryer and Turkel as follows: 

“I hereby authorize Thomas A. Ryer to sell 
or exchange the premises described on the other 
side of this card, at the price and upon the terms 
hereon named, and hereby agree to pay him two 
and one half per cent of the gross amount of the 
sale, the amount in no case to be less than twenty- 
five dollars. 

“A. M. Tukkel, Owner.” 

Ryer had in his employ as a salesman a man named 
Older (Finding 2, p. 678). Older, acting in behalf of Ryer, 
secured a purchaser in the person of Harriet E. Phelps 
(Finding, 2 p. 678). 

The purchaser entered into a written agreement for 
purchase (pp. 680-81) in which Ryer was treated as the 
broker with whom she was dealing, and reciting, inter 
alia (p. 681): 

“Thomas A. Ryer, having made this sale, is 
entitled to a commission of 2\ per cent on the 
gross amount of sale, to be paid by the party of 
the first part.” 
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Older signed the agreement as a subscribing witness 
only (p. 681), and the action was brought by Ryer and 
not by Older. It was objected that Ryer cbuld not 
recover because (p. 679): 

“Ryer had no right to delegate his authority 
to another, and inasmuch as the testimony showed 
that the alleged sale was brought about through 
one Frank E. Older, the said Thomas iA. Ryer 
had no right to the commissions designated in 
the authority given to him.” 

The passage quoted from the opinion in the brief for 
appellant (p. 7) is taken from the part of the opinion 
which deals with the above state of facts and contention 
of law, and, by eliminating that which precedes and that 
which immediately follows the quoted part, gives an 
entirely erroneous significance. The whole of the pas¬ 
sage from which the quotation is taken, is as follows 
(pp. 684-5): 

“3. (a) It may be true that, under thb maxim 
delegata potestas non potest delegari (sic), an 
agent or broker whose employment involves any 
exercise of judgment or discretion may not trans¬ 
fer to another the right and power to discharge 
his own duty. Cl. & S. Ag., sec. 342; Dwelling 
House Insurance Co. vs. Snyder, 30 Vrpom,. IS, 
20 (1896). Nevertheless, when an act is minis¬ 
terial or mechanical only, the agent ma| employ 
another to do it, and in such case, the act is as well 
performed by the sub-agent as by the agent. 
Cl. & S. Ag., sec. 345d; Titus et al. vs. Cairo and 
Fulton Railroad Co., 17 Vroom, 393, 418 (1884). 
The finding of the trial court was that Older 
was an employe of Ryer and acting for fiim, and 
there was nothing whatever to show thait Older’s 
part in procuring a purchaser was other than 
ministerial, or that Ryer had attempted to divest 
himself of his functions or of his responsibility to 
Turkel, his principal.” 
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It is quite apparent, therefore, that the case is no au¬ 
thority for the proposition that an agent or employe of 
an agent may sue that agent’s principal, but merely for 
the proposition that an agent can not be denied compen¬ 
sation for services rendered his principal merely because 
he has added to his own effort the labor of others in his 
employ. 

Had Knott sued Shoemaker, in this case, it would have 
been no answer to his claim to object that he had engaged 
the plaintiff to assist him. 

Taking the evidence in the record, as the law requires 
it should be, in the light most favorable to appellant, there 
is not a scintilla of proof that Shoemaker employed the 
plaintiff, authorized any one to employ her, that Knott 
claimed to employ her in Shoemaker’s behalf, or that 
Shoemaker had any knowledge of her until after he had 
disposed of the property to Gordon. 

Counsel expressly refrains from the expression of any 
views as to the case of the appellee, Knott, who is and 
has been, throughout, as the record shows, represented 
by other counsel and has pleaded and defended separately 
throughout the proceedings. 

It is respectfully submitted that the judgment in favor 
of the defendant, Louis P. Shoemaker, should be affirmed. 

WM. G. JOHNSON, 
Counsel for A. P. C. Shoemaker, Executor. 




